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ABSTRACT 

This acnograph analyzes and suaaarizes judicial 
decisions relevant to the control of student conduct by school 
officials. It is an expansion and revision of a monograph published 
by the saae author in 1970. Extensive revision of the earlier work 
was necessary because the nuaber of appellate court decisions 
involving student conduct has grown rapidly in recent years as a 
result of increased reliance on the courts as the aeans to resolve 
conflicts between students and school authorities. The author first 
describes the general legal fraaework that applies to student 
discipline and then exaaines court decisions relevant to various 
specific areas of student conduct, including dress and appearance, 
insignias and eableas, publications, secret societies, and aarriage 
and parenthood. (Author) 
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FOREWORD 



This monograph by K. Kdmund Reutter, Jr.. is an expansion and 
revision of Dr. Reiiiter's earlier monograph published by NOLPE 
in 1970 in a series on student eontnil and student rights in the 
public schools. 

The paper was prepared through a cooperative arrangement be- 
tween NOI-PK and the FRK* Clearinghouse on rMucational Man- 
agement. Under this arrangement, the Clearinghouse provided the 
guidelines for the organization of the paper, commissioned the 
author, and edited the paper for style. NOLPK selected the topic 
for the paper and published it as part of a monograph series. 

Dr. Reuttcr*s substantial revision of his earlier work bears wit* 
ness to the many changes continuing to characterize the legal as- 
pects of student conduct. During the past four years the courts 
have received a steady volume n{ rases raising old and new issues 
pertaining to control of student activities by public school authori- 
ties. After setting the legal framework for control of student con- 
duct. Dr. Reutter discusses judicial decisions relevant to insignia 
and emblems, publications, dress and appearance, secret .societies, 
marriage and/or parenthood, and other areas of conduct. 

Dr. Reutter is a professor of educaticm in the Division of Educa- 
tional Institutions and Programs at leachers College, Columbia 
University. He holds a bachelor's degree from Johns Hopkins Uni- 
versity and received his master*s and doctor*s degrees from Teachers 
College, Columbia University. 

A nationally recognized scholar in the field of .school law, Dr, 
Reutter is past-president of NOLPK, regional editor of the NOLPE 
School Law Reporter, and the author of numerous books and articles 
on school law. He is coauthor with R. R. Hamilton of The Law of 
Public Education (1970), including The Vri Supplement. Other 
recent b(K)ks include Schooh and the Law and the 1970 edition of 
The Yearbook of School Law, with Lee O. Garber. 



Philip K. Piele* Director Marion A. McGhehet, 

ERIC Clearinghouse Executive Secretary 

on Educational Management NOLPE 
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THE COURTS AND STUDENT CONDUCT 



By L\ hDMi ND Reutter, Jr. 

INTRODUCTION 

The purpose of this monograph is to analyze and synthesize judi- 
cial decisions relevant to contnil <»f student conduct by public 
sehotd authorities.^ Value judgments, both educati<uial and IcgaK 
will be avoided, except in ihe final secti(»n. Ihe presentation is an 
analysis, not an advocacy. 

The number of appellate C(uirt decisions involving student con- 
duct has grown rapidly in recent years. Increased reliance on the 
judiciary to resolve conflicts between students {or parents) and 
sch(*(d authorities has been a salient characteristic of the past 
decade. Old issues and cpiestions have been raised again in mod- 
ern trappings, and many new (jueries have been put to the courts 
regarding the perennial conflict between rights and duties of stu- 
dents and rights and duties of school authcirities. 

Because each case arises in a c(mtext of facts, careful examina- 
tion of the facts that form the setting of a specific judicial holding 
is essential. If the facts in a subse(juent case are substantially dif- 
ferent* the holding does not serve as precedent. Frecpiently many 
issues are interwoven in a given case, making imperative a clear 
understanding of the basic legal question (s) answered by the ccuirt. 
For example, two cases substantively ccmcerned with the regulation 
of secret societies may differ legally from each other far more than 
do a particular secret society case and a particular student mar- 
riage case. If a case is decided on a procedural point, guidance on 
substantive points may be completely lacking for educators. Fur- 
ther, it must be emphasized that the hmg-range consequences of a 
decision derive from its central rationale, not from the drama of 
whether plaintiff or defendant prevailed or from the presence of 
quotable and appealing phraseology. 

Before examining specifics it seems appropriate to explicate 

1. The analy^i'i r<iv#*r- puhli'-hed deri-inn** throufsh the January 197.i General Digest. 
Portion*^ of the marerial were puhli^^hed in the authorV earlier ERIC/NOLPE Monopraph. 
Legal Aspects of Control of Student Activities by Public School Authorities, 1970. 
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briefly sumv gvttvuA lepil principles unci unclerstandings as a set* 
ting for the niujfir pcirlion of the treatise. 

LEGAL FRAMKWOHK FOR STUDENT DLSCIPLINE 
Basen of Control 

School boards in all states have express or implied powers to 
adopt roles and re^nlations rehitinjr to stndent nuulnrt. Typically, 
statutes grunt to boards of educution broud powers and also some 
specific- powers reluicMl t(» stndent cimtroL Anumg the more con- 
c*rete stututes. some restate the comnion*lu\v uuthority of school 
|H»rsonnel. some expunci or contract the common law\ some set up 
proc*edures to be used in meting ont punishments, and some pro- 
hibit specific punishments. 

It is well siMtled that the state bus the power to require its young 
III snboiit to inHiroction in those snbjecis **plainly essential to good 
c itizenship."'* Of necessity^ therefore, tlicwe in charge of the schools 
(sitile l)oarcU of eclncuiiion. chief stule school officers, hicul boards 
of ednc*ation. and pndessionul staffs of Ick-uI schiHil systems) must 
be empowered to estublish reuMinable rules unci reguluticms for 
scliiHil o|H*ration. Although liK-al rules and regulations may not 
supersede statutes or regulatimi^i of state-level educational author- 
ities. tlH*y may implement and supplement tbem. Of course, nei- 
ther state nor federal constitutional rights of students may be 
abridged by any rule. 

Because it is impossible to promulgate rules and regulations to 
c*over all situations, rules need not be in writing to be enforceable. 
Furthermore cnit of concern for practic*ality and reality, tbe courts 
recogni/.e that sc*h(M»l administrators and teachers must possess 
implied powers to c*ontroi pupil c*<mduct cm matters and with meth- 
ods not in ccmflict w*ith local board policy or higher legal authority. 
It should be observed that bi*cause the enforc*ement of a regulation 
involves sancticming the violator, often in cases of pupil discipline 
the rule and the punishment are inextricably interwoven in a judi- 
cial proceeding. Also. partic*ularly in some recent eases, the issue 
of prcH'edural clue proc*ess has overshadowed both the rule and the 
penalty. Thus* if procedural due prcK*ess is not granted by school 
authorities, a cmirt w*ill decide in favor of the student without 
reaching the cfuesticm of the validity of the rule. 

Scope of Control 
The control schcMil authorities may exercise over the activities of 
Z Pierce v. Society of Sitters 268 U.S. 510» 45 S. Ct. 571 (1925). 
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students is circum«Tiho«l l»v (lie nature of the relationship between 
public sch«»ols and pupils. Hulis and rcgulati.ins must have as 
their objective the pniper fum ti«>ning <»f the schiMil. They must 
reasonublv relate t» the purposes for which whmils are established. 
Thus, conduct that can reasonably be deemejl contrary to the edu- 
cational mission <»f the sch»M>l can be pr<»scribe<l. 

The courts recjignizo the need for a pn>per atmosphere so that 
learning can take place. Iherefjire, activities disruptive of the gen- 
eral jlecorum of the school are punishable. Disruption of the cli- 
mate of learning affects the rights «»f other children to receive an 
education. Interference with the rights of J>thers may be specific, 
such as phvsicallv barring access to facilities, or it may be general, 
such as acting to undermine the authority of school personnel over 
students. 

Even cjmduct off sc!i »l premises can be ctmtrolled by school 
authorities if it can be shown to be deleterious to the efficient oper- 
ation of the sjhiM»l. Ihe crucial issue is the effect of the conduct on 
the <»perati<m of the school, rather than the time or place of the 
offense. Ibiwevcr. of cjiurse. it is much more difficult for schtwl 
authorities to justify the reasonableness of conirol exercised over 
out-of-school activities of pupils. 

The In Loco Parentis Doctrine 

The common-law mea^ure «>f the rights and duties of school 
authorities relative to pupils attending schiM>l is the in loco parentis 
concept. This (hK trInc holds that scImm>I authtirlties stand in the 
place of the parent while the child is at school. As applied to dis- 
cipline the inference is that school personnel may establish rules 
for the ediicati<»nal welfare of the chihl and the operation of the 
school and may inflict punishments f«ir disobedience. Obviously, 
however, a schw>l employee legally cannot go as far as a parent can 
in enf(»rcement <»f matters of taste, extent <»f punishment, or disre- 
gard of pnM'cdural due pnicess. Scho<i| rules that art contrary to 
expressed wishes of a parent generally will be subject to more care- 
ful judicial scrutiny than other rules. 

The Presumption of Validity 

The law presumes that those havir g authority will exercise it 
properly. Clenerally, therefore, in claims of improper appiieation 
of aulhoritv, the burden of proof Is on the person making the claim. 
Thus, a parent wh<i objects to a rule or to a punishment genera.ly 
has the burden of establishing unreasonableness. H<»wever, the 
board must have s<»me basis for its actions other than the assertion 
that it is acting in the best interests of the pupil or school. 
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Of great importance is the fact that the more closely a rule comes 
to infringing a basic constitutional right of a student, the more Just- 
ifiraticm schiNil authorities mtist have for the rule. As more and 
more rules are being challenged cm constitutional grounds, courts 
arc hmking much more closely at the rationales offered by school 
authorities to support challenged rules. If the regulation involves 
a restricticm on frvedom of spcirh* for example, the schoi>l author- 
ities may have to show ^^substantial justificaticm^* or a '^compelling 
interest.** 

The Test of Reasonahleness 

The ultimate determination of reasonableness is a function of the 
courts. Reasonable means that the action could be accepted by 
piTsons of normal intelligence and experience as rationally appro- 
priate to the (legitimate) end Ui viev. To declare invalid a rule 
f otiirollihg student activities in publi:* schools, it must be shown to 
be unreascmable. Obviously, it is not reascmable to fail to comply 
with a provision of a ccmstitution or statute properly enacted there* 
under. However, relatively few invalid rules are disposed of under 
the rubric of contrariness to statute because nuist conduct rules in* 
Vfilve implied powers of school authorities, rather than express 
powers. If a rule is found to be unconstitutional, an examination 
of reasonableness is precluded. 

For the test of reasonableness, a rule of student conduct must be 
assessed in terms of the educational goal to be achieved and the 
likelihood the rule will help achieve that goal. That reasonable- 
ness does not exist in the abstract will be amply illustrated in the 
following pages. A rule may be declared unreasonable per se. or 
only in its particular application. This distinction is important 
legally. 

The Role of the Courts 

The Principle of Noninterference. Of crucial importance in un- 
dcr«<tanding the relation of the courts to control of student eon* 
due t by public schocd authorities is the paramount principle that 
the courts will not interfere with an act of the legislative or the 
administrative branch unless the branch has exceeded its powers 
or has abus^'d its discretion in wielding its powers. Tt must be 
emphasized that the question before a court is not whether the 
court approves the rule as one it would have made, had it been in 
control of the administrative or legislative situation. Nor is the 
c|ucsti(m whether the rule is essential to the proper operation of the 
schcnd. As noted previously, the burden of prmif of improper action 
by school authorities is generally on the complainant. But if a 
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rule restricts a so-called **fiuulamentar* right— one explicitly or im- 
plicitly guaranteed by the ( institution— the burden of proof of an 
overriding need is placed on school authorities. 

(\)urts theoretically may not pass on the wisdom of legislative or 
adminiNtrurive acts. Thus, disagreement with the desirability or 
effieacN of a regulation cannot form the basis of a complaint to 
be handled by the judiciary. The subject matter of a sch(M)l regu- 
lation umy be attacked in court if it is alleged that the domain of 
the ride is not a proper one for intrusion by school authorities, that 
the regnhiiion violates a presc ription of the federal or state consti- 
tution a statute, or that the rule is unreasonable in the sense pre- 
viously discnssecL 

'^Section /98>.*' The rediscovery, almost a century after its en- 
actment, of a provision of the (*ivil Rights .\ct of 1H71 — and the 
liberal interpretation given it in recent years by most federal 
courts have opened the federal judi( iary to a w ide range of stu- 
dent dis( ipline ( ases. 1 he provision, popularly known as **Section 
1983/* specifies: 

E\ftv prr:^()n v\h(), under color of any statute* ordinanre. regulation, 
njMcitn* or usape. of any Slate or Territory, subjects* or rauses to be 
snbj('(ir(L any rili/en of the I niteri Slaters or olber pernor within the 
juri-«li(1ion thereof to the d<*privalion of any rights* privileges* or 
immunities secured by the Constitution and laws, shall hv liable to the 
partv injured in an action at law. suit in equity or other proper pro- 
lecding for redress.-* 

On the basis of this provision* a student who claims the depri- 
vation of a constitutional right by operation of a conduct regula- 
tion often (an invoke federal jurisdiction. In effect the student 
can have the federal courts pass on the regulation in the process 
of adjudicating his complaint against school officials in situations 
where federal jurisdiction might he difficult to establish otherwise. 
How( \cr. Section does no* recpiire **that federal courts enter- 
tain all suits in which unconstitutional deprivations are asserted, 
A federal constitutional (juestion must exist *not in mere form, but 
in substance, and not in mere asserticm* but in essence and effect/*** 



RUr.ES OF CONDUCT* IN GENERAL 

Operation of ihe public schools without rules and regulations 
would be inipossihie. Those regulations that pertain to conduct 

3. Civil Rijvhts Act. 42 r.S.C. § 1983 0970). 

4. Frr»-man v. Flake. 448 F.2d 258* 261 UOih Cir. 1971). cert, denied. 92 S. Ct. 1292 
(1972). 
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oli\ioti'«ly rt'^^lrin tlir ri^i^lits of students ami |uimit.s. Although 
trrhiiiraily the rijrhts ol pti|iils and tlir rights cif |iarciits arc separ* 
tiliU*. ill this iiiniio;:raph thrsc ri^rhts arc tmitod lo^othcr as on one 
sich* of th(* iMhiiur. with the i*iuhts of srhool aiilhorities (the state) 
on thr uthiT sjdr. lirratisr most iitihlic srhool students are minors* 
snii^ invo|vin;r srhool regulations generally are hrought by parents 
or ^uardian^ either on their own helialf or on hehalf of the students 
affected. 

Xtinimam F^sientuils of Enforcvahh ffii/e.< 

1* rom aiial\ si*« of many hundreds of (*ases dec'ided in federal and 
appellate state eoiirts. nuiny of whieli will he diseussed suhse- 
(piently. mav he distilled the folhiwin^ minimum essentials for an 
enforeeahle rule of student eondiiet. 

1. Till* rnl<* mii^^t lie pnldiri/rd lo ^tiidentn. Whether it h issued 
oralK «»r in ^ritin<r. srhool autliniilies must take reasonuhle steps 
to lirin<r tlir rule * * the attention of students*. A major exception 
in Xkhvio tilt* art for %ihirli a student is to lie disi-ipliued is olivi* 
ousl\ clestrM«*ti\e of sriiool property or disruptive of srhool oper- 
at ion. 

2. The ruir must have a lefritimale e«luratioiial purpose. The rule 
may uffi^rt an individual student's learning situation or the rights 
of other students in the i-duraiiou st*tting. 

.H. The rule uuist have a rational relationship to the aehievement of the 
stated edurational purpose. 

t. Thi* ui»*autu«r of the rule uuist In* reusonahly clear. Although a 
rule of studrnt rondurt need not ni^et the strirt requirements of a 
erimina! statute, it must not l>t* so vague as to lie almost completely 
suhjri't to the interpretation of the si*hool authority invoking it. 

5. Thr rule uuist lie suffteit*utly narrow* in sf*ope so as not to enrom* 
pass roustitutionally firoterted activities along with those which 
ronstituticuially may he proscrilif*d in the »4c*hool setting. 

<h If the rule infringes a fiimlauietital (*onstitutional right of stu* 
dent**, a compidling interest of the s(*hool {state) in the enforce* 
meat of the ruli* must be shown. 

Supreme Court PronouncementH 

The I nited States .Supreme (*otirt in diseussed the rights 
of parents in a ease where it held that the eoinpulsory-edneation 
recpiirenient need not be met in a pnhlie sehiMiK hut could lie met 
in a private school.'* In this ease a private se(*tarlan seluHd and a 
private nonscrtarian scdiool had eonteiuled they were l>eing de- 
pri\ed of their constitutional right to engage In a useful business 
hy an Oregon statute that recpiired children of certain ages to at- 
tend ptiblic scluHils only. Altliongli the ( onri decided the ease on 

Pitjrce V. Sociriy of Siniers, 268 IIS. SiO, 45 S. Ct. 571 (1«5). 
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the ImsU of Fonrtfcnth AiiirmlmrnI property rifrlits of the sehiMils, 
it cliseiissecl pu rents* rijrhts ns roHows: **Thc c*hihl is not the mere 
creature of the State: those who niirttire hiiii aail direct his destiny 
have the ripht. coiiph^d with the hi^h duty, to reco^ni/e and pre- 
pare hini for additional ohh^ations/'*^ 

The Cotirt further stated that *>i}jhts guaranteed hy the Consti- 
tution may not he ahrid^ed U\ h^jfishiiitui which has no reasonahle 
relatitm to some purpose within the competency of the State/*' ft 
commented that the chaHenjred statute '^unreasonahly interferes 
with the liberty of parents and guardians to direct the upbring- 
ing and edtication of children umler their control/*"* 

In l%9, in its first opinion directly <m regulation of student con- 
duct per se. the Supreme Court said. "First Amendment rights, 
applied in light of the special characteristics of the scduiol environ- 
ment, are available to . . . students. It can hardly be argued that 
• • . students . . . vlicd their constitutional rights to freedtnn of 
spewh or expression at the sclio(dh(uise gate."'* However, it ftir- 
ther eoniniented tluit it "has repeatedly emphasimi the need for 
affirming the cimiprehensive authority <if the States and of school 
authtirities. cou'^istenf with fundamental consiitulional safeguards, 
to prescribe and c*ontrol conduct in the schiMds/'^" 

In a l%S case in which it invalidated a statute that barred teach- 
ing the theory of evolution in public institutions, the Supreme Court 
stated: 

Judicial interposailion in the operation of the public whool 5yt«tem of 
the Nation raise»» prohleins reqiiiriii;; rare and restraint. Our courts* 
houf^ver. have not failed to apply the First Amendment's mandate 
in our educational system where essential to safeguard the fundamental 
values of freedom of speech and inquiry and of belief. By and large, 
public education in our Nation is committed to the control of state 
and local authorities. Courts do not and cannot intervene in the reso* 
lution of conflicts which arisi^ in the daily operation of school sys* 
lem< which do not direilly ami sharply implicate basic constitutional 
values. On the other hand* "'The vigilant protet*tion of constitutional 
frei^loms is nowhere more vital than in the communitv of American 
Schools 

Over a half-century before, in iipholclinfr the ripht of Mississippi 
to prohibit secret fraternities and sororities in the educational in- 

6. Id. at 573. 
?• W. 

8. M. 

9. TInk. r v. Dpf» M«»inr* Imleprndent rnmmunity Schof»I DiMrict. 393 U.S. 503, 89 S. Ct. 
733. 736 a%9). 

10. W. at 737. 

IK Epperson v. State of Arkani^as. 393 t.S. 97. 89 S. Ct. 266. 270 (1968). 
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stitutions (if ihv ^latt\ the Ouirt said* ''It is ruit for us to entertain 
conjectures in ( ppusition tu the views df the State, and annul its 
rejiidalions up^n disputahh' consi(hTati<ms of fheir wisdom or ne- 
ressity/'^'- 

INSIGMA AND EMBLEMS 

The *Titv>i Bulton-(\isfKs'' 

The basic nuuU*rn judicial po'^ition rejrardinjr political right? of 
studenN in public schools was enunciated first by a panel of the 
rniici States C(Uiri (»f Appeals for the Kifth Circuit in 1%6. In 
two decisions announced the same da>\ the ctuirt ruled for the stu- 
(h'lMs in one and for the board in the other. Each case involved 
the wearinjr <>f "political" buttiuis by students, These opinions were 
cited with approval by the United States Supreme (^)urt» which 
usrd their ratituude in the Finki^r ariubarul case. 

in the first (»ase. a number of students appeared at school wear- 
iriir buttons ccmtainirijx the words "One Man One Vote" around the 
perimeter with **SN(*(*" inscribed in the center.^'* The principal 
antuuinced that students were n<^t permitted wear such buttons 
in the scho(d. He justified this as a discipHnary regulation pro- 
mulgated U'cause the buttons "didn^t have any bearing on their 
echicalion." *'w(udd cause C(unnmti<in/* and would disturb the 
schotd program. \\ ben "^0 to 40 children continued to display the 
buttcuis. the principal gave them the choice of removing them or 
being sent home. Most elected to go h(une, and the principal sus- 
pended them for one week. 

I he court of appeals invalidated the rule. The appellate bench 
noted that on former occasions students had worn "Beatle buttons** 
and butt(ms C(mtaining the initials of students, and these had not 
been proscribed. I he court held that school children have a right 
to communicate an idea silently and to encourage the members of 
their comnuinity to exercise their civil rights. It observed: 

Tho right to rommunicalc* a matter of vital puhlir conrern is embraced 
in the First Amendmrnl right lo freedom of speech and therefore is 
riearly protected ajrainst infringement hy slate officials. . . . Partie- 
nlarly, the Fourteenth Amendment protects the First Amendment 
rights of si'hool children again^^t unreasonable rules and regulations 
imposed by school authorities.^** 

1 he court recogni/ed that the establishment of an educational 

IJ. Wdwh V. Board of Tru-lrr- ol ihv I niversity of Mississippi. 237 U.S. 589, 35 S. Ct. 
72il 72:i * 1015). 

IX Bitrn^Uie v. Bvars, 363 F.2cl (5tn Cir. 1966). 
14. Id. at 74748. 
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program requires the formulation of rules and regulations neces- 
sftry for the maintenance of an orderly eliuiaie, ami further recog- 
nized that school officials must be granted a wide latitude of dis- 
cretion. But it noted that in this cast* no situation requiring dis- 
( ipline had arisen. The principal admitted (hat the chiUlren were 
expelled not for disrupting classes, hut for violating the schmd 
regulation. The court stated: 

Wearing buttons on collars or shirt fronts h certainly not in the class 
of those activities which inherently distract students and break down 
the regimentation of the classroom such as carrying banners, scaUer* 
ing leaflets, and speechmaking, all u( which have no place in an or* 
dcrly classroom. If the decorum had been so disturbed by the pres- 
ence of the ••freedom buUons/' the principal would have lieen acting 
within his authority and the regulation forbidding the presence of 
buttons on school grounds would have been reasonable. But the af* 
fidavits and testiniony before the District Court re\eal no interference 
with edutational activity and do not support a conclusion that there 
was a commotion or that the buUons tended to distract the minds of 
the students away from their teac hers. Nor do we think that the mere 
presence of "freedom buttons" is calculated to cause a disturbance 
sufficient to warrant their exclusion from school premises unless 
tht-re is some student misconduct in\olvt»d. Therefore, ue ronclude 
after carefully examining all the evidence presented that the regula* 
tion forbidding the wearing of ^•freedom buttons** on school grounds 
is arbitrary and unreasonable, and an unnecessary infringement on 
the students' protected right of free expression in th«' circumstances 
revealed by the record.*^ 

In the second case, school authorities were upheld in banning 
buttrms where the record showed an unusual degree of commotion, 
boisterous conduct* collisi(»n with rights of others, and undermin- 
ing of authority.^'' The buttons were similar to those of the pre* 
vious case. 

The principal in this case had banned the buttons following a 
disturbance by students noisily talking about the buttons in the 
hall when they were scheduled to be in class. Shortly thereafter, 
approximately HO pupils came to schiNd wearing buttons. These 
students distributcKl the buttons to other students in the corridors 
of the building and pinned buttons on some even thcnigh they did 
not want them. One of the students tried (o put a button on a 
younger child w*ho began crying. 

The principal called all (he students to the cafeteria and in« 
fornu'd them once again they were forbidden to wear the buttons 



16! Blackwell V. httaquena County Board nf Eilucalion, 363 ¥2A 749 (5th Cir. 1966). 





at school, Sevtral ^tiicKrits c'oncluctiMl tlu»rnst»|vt»s cli^courfeously 
(liiririjr this time and displayed an attitudo of hcistility. 

\hv next day about J(K) sfudonts apptuirt»d wearinjir hntfons. They 
wero as'^einhled and told if they retnrru<l iu school a^ain wearing 
\v buttons they would be u^pended. I hi^ th(»y did the next day, 
and -suspension resulted. As the sn^porided students jrathered their 
book^ to ^ro h(»nu\ school activities were jrenerally disrupted, Vhc 
students interfered widi other students still in class and ur^red other 
students to lepve with them. 

The court indicated that the issue presented on this appeal v/as 
identical to that in the previous case. I he difference in the deci- 
sion was })asc(l (ui the fact that in this case there was evidence of 
a disturbance the school authorities had a rijrht, if not a duty, to 
quell. 

The Tinker Cn^e 

Not until 1%9 did the L'nited States Supreme Ouirt issue its first 
opinion inv(dvin^ pupil discipline per sc in the 7 inker case,^^ The 
case con(*erru*d u school Ixiard's prohii)iti(Ui of the wearinjr of black 
arndiarids by ^indents desirinjr to ()rotest hos(ilitics in Vietnam and 
to support a truce. The (*ourt ruled ufiainsf the board by a vote 
of seven to two. (Two of the seven justices added !)rief concurrinp: 
opinions.) 

Aware that certain students were planninjr to wear armbands, 
the principals of the Des Moines. Iowa, schools adopted a policy 
that any student wearinfr an armband wculd be asked to remove 
it, and if he refused he would be suspended until he returned with- 
(uit the armband. The Supreme Court stated: 

• . . rT]he wearing of armbands in the rircumstanres of this case was 
rnlirely divorced from artnally or potentially disruptive conduct by 
those participatin;:; in it. It was closely akin to "pure speech'^ which, 
ur have repeatedly held, is entitled to comprehensive protection under 
the First Amendment. . . . 

First Amendment rights, applied in Upht of the special character- 
istics of the school environmefit, are available to teacher^^ and stU' 
df*nts. It can hardly he argued that either students or teachers shed 
their constitutional rights to freedom of speech or expression al the 
schoolhouse gate.'^ 

But the Court added this counterbalancing point: 

On the other hand, the Court has repeatedly emphasized the need for 
affirming the comprehensive authority of the Slales and of scuool 

17. Tinker v. Des Muine** Independent Community Scliool Diftrict, 393 U.S. 503, 89 
S. Ct. 733 (1969). 

18. /d. at 736. 
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authorities, consilient with fundamental constitutional safeguards* to 
prescribe and control conduct in the schools. . . • Our problem lies in 
the area where students in the exercise of First Amendment rights col- 
lide with the rules of the school authorities.^'* 

The Court also discussed what it was not deciding: 

The problem presented by the present case does not relate to regula- 
tion of the length of skirtk or the type of clothing, to hair style or de- 
portment. Compare Ferrell v, Dallas Independent School District 
392 F.2d 697 (1968) [discussed in this paper infra]: Pugsley v. Selh 
merer. 158 Ark. 217. 250 S.W. 538 (19231 [discussed in this paper 
infra]. It does not concern aggressive, disruptive action or even 
group demonstrations. Our problem invc^lves direct, primary First 
Amendment rights akin to "pure speech.'* 

The school officials banned and sought to punish petitioners for a 
silent, passive, expression of opinion, unaccompanied by any disorder 
or disturbance on the part of petitioners. There is here no evidence 
whatever of petitioners'* interference, actual or nascent^ with the 
schooKs work or of collision with the rights of other students to be se- 
cure and to be let alone. Accordingly, this case does not concern 
speech or action that intrudes upon the work of the school or the 
rights of other students."" 

The Supreme Court concluded that the "record does not demon- 
strate any facts which might reasonably have led school author- 
ities to forecast 'substantial disruption of or material interference 
with school activities.*' It observed that "no disturbances or dis- 
orders on the sciiool premises in fact occurred/* It further noted 
that the principals did not ban "the Nvearing of all symbols of poli- 
tical or controversial significance/' but only "a particular symbol- 
black armbands worn to exhibit oppositicm to this Nation's involve- 
ment in Vietnam.*' Such a prohibition on "one particular opinicm. 
at least without evidence that it is necessary to avoid material and 
substantial interference with school work or discipline, is not con- 
stitutionally permissible " 

The Court established the bounds of its holding as follows: 

In order for the State in the person of school officials to justify pro- 
hibition of a particular expression of opinion* it must be able to show 
that its action was caused by something more than a mere desire to 
avoid the discomfort and unpleasantness that alwavs accompany an 
unpopular viewpoint. Certainly where there is no finding and no 
showing that the exercise of the forbidden right would **materially 
and substantially interfere with the requirements of appropriate dis- 
cipline in the operation of the school/* the prohibition cannot be sus- 
tained. • . • 



19. id. at 737. 

20. Id. 
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. . . But condurt hy th»' studtMU. In das'* or out of it. which for any 
rt-ason wiu'th«'r it st»'nis fronj tim<'. place, or typo of iu'havior — ma- 
It'rially disrupt!! dasswork or involves substantial disorder or invas- 
ion of the rights of others is. of course, not immunized hy the consti- 
tutional guaranty of freedom of speech.-' 

fwji <if the seven jud^res ( (irnposinf? the majority wrote short con- 
<iirrin«r tjpinions. Jtistice Stewart could not "share the Court's un- 
critical assumption that, school discipline aside, the First Amend- 
ment ri{shts of children are co-extensive with those of adults."*- 
Justice White "deemfed] it appropriate to note" that "the Omri 
o<»ntinijes to ncojrni/e a (listinction between cotnmunicatinfr by 
words and communicatinj' l)y acts or conduct which sufficiently 
inipiufie on some valid state interest" and that he did not "sul)scribe 
t«» everythiiiff the fKifth Circuit] Court of Appeals said about free 
speech in its opinicm" referred to by the Court.-' Justices Black 
and Marian dissented. 

/V).s7- 1 inker Cases* 

A number of "symbol" cases have arisen since the Tinker dccis- 
icm. As reasonably woidd be anticipated, some decisions have been 
in favor of school officials, and in others students have prevailed. 
Primarily the courts have examined the bases on which school of- 
ficials have predicated their forecasts of disorder in banning em- 
blems. 

Dccuh'd for school authoritivm. The first case after Tinker sup- 
ported a ban by school authorities. The setting was an Ohio school 
in which there had been severe racial tensions.-* Alth<mgh not in 
writing, the ride against end)lems and other insignia not related to 
scho(d activities had been applied uniformly in the school for at 
least 40 years. Originally the ride was intended to reduce unde- 
sirable divisions created within the student body by fraternities 
and s<irorities. However, the rule had accpiired, in the words of the 
trial c<Mirt, "a particular importance in recent years. .Students have 
attempted to wear buttons and badges expressing inflammatory 
messages, w hich, if permitted, and as the evi{lence indicates, would 
lead to substantial racial disorders at [the school]."-'" 

Butt(ms some pupils sought to wear included "White is Right," 
"Black Power," and "Happy Ka.ster. Dr. King." When a student 
wore the latter butt(m, a fight resulted in the cafeteria. On another 
occasion, students from another school in the district entered the 

21. Id. at 738-740. 

22. Iii. at 741. 
2.3. W. 

•2i. Cii/ick V. Drfhii*. 431 F.2ii .")0t (6ih Cir. 1970). rcrt. denied, 91 ?. Ct 941 (1971) 
Zr*. Guzick V. DtA)u», 305 F. .""upp. 472. 476 <N.D. Ohio 19691. 
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corridor wearing distinctive headdress. As they proceeded down 
the corridor, they struck and attacked other students whom they 
had expected to join them in wearing the headdress, but ^ho had 
not done so. 

In the case at bar a student w^as suspended for refusing to remove 
a button wnth the legend: 
April 5 Chicago 
G.I. — Civilian 
Anti-War 
Demonstration 

Student \fobilization Committee 
The case was distinguished from Tinker on several grounds. Here, 
all non-schooUrelated indicia were banned. The rule in this case 
was long-standing and had been consistently applied. Further, the 
present situation warranted the continuance of the rule because of 
^•potential racial collisi(ms" in a sch(M)l which had changed from a 
student racial composition of all-white to 70 percent black. "In 
our view/* said the court of appeals, **school authorities should not 
be faulted for adhering to a relatively non-oppressive rule that will 
indeed serve our ultimate goal of meaningful integration of our 
public schools/***^ The court addressed itself to the question of 
abridgment of free speech as follows: 

. . . rW]e doubt the propriety of protecting in a high school class- 
room such aggressive and colorful use of free speech [as would be 
protei*ted at open public protest meetings]. We must be aware in 
these contentious times that America's classrooms and their environs 
will lose their usefulness as places in which to educate our young 
people if pupils come to school wearing the badges of their respective 
disagreements, and provoke confrontations with their fellows and 
their teachers. The buttons are claimed to be a form of free speech. 
Unless they have some relevance to what is being considered or 
taught, a school classroom is no place for the untiammeled exercise 
of such right.* ^ 

rhe Supreme Court, with (mly (me negative vote, denied certiorari. 

Additional cases involving symbcds decided in favor of school 
authorities include three in federal district c«)urts in North Caro- 
lina, (*olorudo. and Pennsylvania. In the North Carolina case there 
were several groups of protesters in a series of c«mtroversies related 
to the Vietnam War.^*^ Three types of armbands and some other 
symbols were utilized by differing factions. Ihere had been inci- 

26. Guzick v. Drcbus 431 F.2d 594, 600 601 (6th Cir. 1970). cert, dtnied, 91 S. Ct. 941 
(1971). 

27. Id. at 597. 

28. Hill V. Lewis, 323 F. Supp. 55 (E.D.N.C 1971). 
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dents, ami tcnsitms wore tiuMinting when (he principal acted to sus- 
pend those who were wearin^j armbands. 

The district court denied a preliminary injunction sought to re- 
strain the principal. The court found that the 7 inker holding was 
**not applicable*' becau>e ot the (lilfcring facts. The evidence 
showed that there had Iktu **umrchin{r in the hallways, recruitment 
of other students to join the several groups, chanting, belligerent 
and disrespectful attitude lowards teachers, incidents of flag dis- 
respect* and threats of violence/* A material fact was that more 
than (me-third of the students were children of military personnel 
from a nearby base and "it was reasonable to assume that many of 
them supported the natitmal war effort as the result of perscmal 
family interests,** whereas others were "war protesters.'* The dif- 
fering armbands "symboli/.erd] the divergent factions/' The court 
found '^reasonable apprehensicm of disrupticm and violence.'* 

fn the (\>lorado case the court sustained the suspensicm of stu- 
dents of Mexican descent for wearing black lierets.-" The purposes 
of the berets on students were said to be to show a "symbol of their 
Mexican culture/* to "show^ unify amtmg Mexicans," (o be "a sym- 
bol of their dissatisfacti<m with society's treatment of their race, 
and their desire to improve that treatment " For a w^hile the wear- 
ing of the biTets was permitted, but eventually wearers became 
arrogant and boisterruis and engaged in intenti(mally disruptive 
conduct, including blocking hallways, refusing to give their names 
to teachers and to explain why they were in the hallways, and mak- 
ing disnvspectful and somewhat threatening remarks to teachers. 
The court found their suspension not to be in violation of their con- 
stituticmal rights in that "the evidence [was] without dispute that 
the beret was used by the plaintiffs as a symbol of their power to 
disrupt the conduct of the school and the exercise of ccmtrol over 
the student body."^^ 

The Pennsylvania case developed from a tense situation in a high 
school following the involvement of United States troops in Cam- 
bodia and the killing of four students by the National Guard troops 
at Kent State University. Students were being urged by some 
classmates to attend protest rallies. Thirty to fifty students came 
to s<*h(H>l wearing armbands, many having on them "strike/* "rally/* 
or "stop the killing.** Schoiil officials decided that armbands urg- 
ing violation of attendance laws must not 1k' w*orn, but the arm- 
bands not carrying "strike** or "rally** wcudd be permitted. This 



29. Hrrnandez v. School District Number One. Denver. Colorado. 315 F. Supp. 289 (D. 
Colo. 1970). 

30. id. «t 291. 
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rule was upheld by a federal distrirt vowtL which reascmed as fol- 
lows: 



The temporary reslrirlion by the school against the wearing of the 
armbands with the words "strike/* "rally," and '*siop the killing" was 
not related to the suppres>ion of **pure sper< h/* ot to the popularity 
or unpopularity of the ideas soughl lo |m* exprrssi'd thereliy, or the 
administrator's view of th«» sanu\ The restriction was related to the 
potentially disruptive situation at the sc hool at that time, [School 
authorities] were interested in and had the responsibility io insure the 
continuing education and safety of all students. This Court will not 
now second guess their judgment. We feel that the limited restric* 
tions imposed upon the students were reasonable and necessary* The 
refusal of a student to obey the reasonalde requests in this case was 
insubordinate and unprotected activity. '^^ 

Decided against .sr/ior>/ author i ties. Two insignia cases were de- 
cided in favor of students in a federal district court in Texas and 
in the Fifth ( irciiit Court of Appeals. One was an action to enjoin 
a sc*h(ml district from enforcing aprainst wearers of hrown armbands 
a new regtilation against wearing "apparel decoration that Is dis- 
ruptive, distracting* or provocative."'** The wearers of the arm- 
bands were of Nfexican descent and th<* armbands were '*in ex- 
pression and support of their view that the substance of their griev- 
ances [over certain educational policies! was justified and worthy 
of corrective action by school officials," 

The court found that the dress rule, tbcuigb not specifically men- 
tioning armbands or beinp limited thereto, was "precipitated by 
and directed at'' the armbands. Some disrupticms allejred by the 
school officials were not supported by the evidence. "The facts 
as here found put this case on all fours with that decided by the 
United States Supreme Court in [Tinker].'* the court concluded.^"* 

In the other case the court of appeals reversed the trial court 
and found that alleged disruptions and threats of disruption 
by wearers of black armbands were not sufficient under the 
facts to justify the exclusion of the wearers/'^^ The fcK'al point was 
the "Vietnam Moratorium of OctolKT i \ 1969/* On learning of a 
plan to wear black armbands in school, the superintendent "de- 
cided, as he testified, that it was disruptive and ccmtrary to long 
standing sc^hmil policy." But, in the words of the court, "In sup- 
port of the long standing of this policy . . . he proffered [a regu- 
lation], which . . . fails to show it. ... If it makes any difference, 



31. Wlw V. Sauers. 345 F. Supp. %, 03 ^E.D. Pa. 1972). 

32. Ajjuirrc v. Tahoka Indepcndrnt Schiwl Di^trii t, 311 F. Supp. 6M (N.D. Tex. 1970). 

33. td. al 666. 

34. Bunt V. Dalla* Independent School Dislrict, 436 F.2d 728 (5lh Cir. 1971). 
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it would svvm the policy wa^ improvised ad \\ov for the occasion.**^ 
The court cited the facts tliat other "peace syudmN** previously had 
bwn allowed and that on the rnoratoritirn date the principals of 
some schools were sh)w in <rettinp: the word, with the result that 
black armbands were in fact worn for several hours in some schcM)ls» 
and all day in one school. 

The court rejected in stronfr words (he **{r"^'^ ^^V association" ar- 
{Tument that the black armband wearers by that act sid>scribed to 
the entire profrrani of the nationwide Moratorium Committee in- 
cluding its propojials_for interruption of school work. It observed 
that the school authorities had reason to believe that disrupti(m on 
October I > was a likely OiJntinpency, but disafrreed that "this ex- 
pectation sufficed per se to justify suspending the exercise of what 
we are taught by Tinker is a constitutional right.'* The court stated 
in summary: 

Our difference with the trial court therefore is that we do not apree 
that the pre<-edential value of the Tinker decision is nullified when- 
e -er a s«'ht>ol sy<(tein is c*onf routed with disruptive arlivilies or the 
posfiihility of them. Rather we helieve that the Supreme Court has 
declared a constitutional riphl whirh s< hool authorities must nurture 
and prolec»l, not exiinpuish, unless they find the circumstances allow 
them no practical alternative. As to the existence of such circum- 
stances* they are the judpes, and if within the ranpe where reasonahle 
minds may differ, their decisions will povern. But there must be some 
inquiry, and establishment of substantial fact, to buttress the deter- 
mination.^^ 

Racial Sjfmbola 

Insijtnia have fifcured in several cases related to desegregation* 
(See also Gir/ick, supra.) One developed in a Tennessee school that 
recently had been inteprated/'*^ Prior to integration the Confed- 
erate flajr was used as the school flap. Disruptions* however, had 
caused the sch(M)l to chan{re its symbol. A student who insisted on 
wearing: the Confederate flag as an arm patch was eventually sus- 
pended. The Court of Appeals, Sixth Circuit, upheld the suspen- 
sion, indicatinsr that uirder the circumstances the use of the flag 
was not protected by the First Amendment. School officials were 
justified in anticipating that a tense racial situation would be ag- 
gravated by the student using the Confederate flag in this fashion. 

On the other hand the (*(Uirt of Appeals, Seventh Circuit, found 
there was not an illegal discrimination against black students in a 



35. Id. at 730. 

36. W. at 732. 

37. Melton v. Young. 465 F.2d 1332 (6th Cir. 1972), cert, denifd. 93 S. Ct. 1926 (1973). 
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particular school that iisod .symbols some hUtcks foiiml offensive: 
the schmil flag resembled the flajr of the Ccmfederac the name 
**Uebels'* was used for athletic teams. **Southern Aires'' for the glee 
club, and "Southern Belle'* for the homecominjr cjueen/*'' Although 
it did offer the view that use of such syudiols was not a good policy, 
the ccnirt found no connection between these symbols and any dis- 
crimination alleged by the i)lack students. 

In a school desegregation procct^ding, a federal court in Louisiana 
ordered that symbols or indicia expressing desire of the school 
board or its employees to maintain segregated schcM)ls be removed.*^** 
As part of the order the judge expressly barred the C^)nfederate 
flag, but added* *This shall not prevent indiviflual students fnmi 
wearing or displaying buttons, signs, or symbcds/*^" In a brief per 
curiam opinicm the (^)urt f>f Appeals, Fifth Circuit, affirmed.^^ 
As to banning symbols or indicia, the appellate court said that the 
lower court was fully warranted in **banning symbols or indicia 
expressing the scluml boards or its employees* desire, to maintain 
segregated schools and reepiiring that they *shall be removed from 
the sch(K)ls and shall not be officially displayed/ Ihe court 
made no reference to individual students* 

A Fhirida high school had used the name '^Rebels** as its official 
team name and the Confederate flag as the .school emblem since 
its opening in 19*58. Beginning in l%6-6r a few black students 
attended. In 1972-?'5 about 8 percent of the enrollees were black. 
Suit was brought to enjoin the use of these synibols.^^ The board 
took the position that the student body had the First Amendment 
right to choose the school symbols. Early in i97'i the s^tudent body 
had voted by a large majority to retain them- 

At the trial the f»ourt found that the symbols were racially irritat- 
ing to a substantial number of black students, that the symbols were 
a significant contributing cause of the racial tension at the school, 
and that the use of the symlxds was an obstaHe to the effective 
operation of a racially unitary schcN)l. Citing Smith and Melton, 
and both distinguishing and rejecting fianks, the court ordered use 
of the symbols in the school halted. Official use w*as barred pri- 
marily on the conclusion that maintenance of the symbols adversely 
affected the operation of a unitary school system. Private use was 
barred primarily on the conclusion that presence of the symbols 

38. Bankft v. Muncie (>>mmunity Schools. 433 F.2d 292 (7lh Cir. 1970). 

39. .^mith v. .St. Tammany Farii^h .Scho<»l Board. 316 F. Supp. 1174 (E.D. La. 1970). 

40. W. at 1177, 

4L Smith V. Si. Tammany Parish School Board. 448 F.2a 414 (5th Cir. 1971). 

42. td. al 415. 

43. Auguitui V. School Board of Escambia County, 361 F. Supp. 383 (N.D. Fla. 1973). 
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had caused clisrnption that was likely to increase if individuals 
were to continue using the symUoIs after the court had forbidden 
their use as school emblems. Such private use could (miy be viewed 
as ^^provocation to anger black students/* 




PUBLICATIONS 

Since 1%8 tKre has been a procession of cases involving ques- 
tions about the extent of the power of public school authorities to 
ccmtrol student publications. Litigation has involved both publica* 
tions sponsored by schools and so-called ''underground** materials. 
Some items have been distributed free of charge: others have been 
sold or have solicited contributicms. Some have been lengthy; others 
have been limited to one sheet. Some have treated controversial 
topics: some have invoked charges of vulgarity or obscenity; some 
have directly criticized school authorities. 

The common legal thread throughout the cases is that school 
authorities have attempted to restrict in some manner written com- 
munications received by students on school premises. Clearly any 
restraint must be tested against the First Amendment's protection 
of freedom of speech and/or press. 

Time, Place, and Manner Restraints 

The general proposition *hat school authorities can control the 
"time, place, and manner** of expressive activity is well settled.'*^ 
Such regulations* if they are not deceptively used as a guise for re- 
stricting production and distribution of literature deemed undesir- 
able by school authorities* are inherently necessary for a proper 
educational atmosphere. The purpose, of course, "is to prevent dis- 
ruption and not to stifle expression.***' The regulations may not 
require that a student obtain approval for the time, place, and man- 
ner of each proposed distribution: they should be promulgated by 
sch(K)l authorities.^^ If those receiving the papers act in an irre- 
sponsible manner it is they, and not the writers of the papers, who 
should be disciplined.^^ 

Several courts have indicated judicial approval of specific ele- 
ments of time, place, and manner restraints. The Court of Appeals, 
Second Circuit* has said that "it would be wise for the Board to con- 
sider [and specify] the areas of school property where it would be 

44. Grayned v. City of Rorkford. 408 U.S. 1«, 92 S. Ct. 2294 (1972). 

45. Shanlcy v. NoHheaiit Independent Schcio] District, Bexar County* Texat^ 462 
960, 969 rsth C!r. 1972). 

46. Fujidhima v. Board of Education. 460 F.2d 1355 (Ixh Cir. 1972). 

47. SuUivan v. Houaton Independent School District, 307 F. Supp. 1328« 1342 Tei. 
1969). 
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appropriate to clistriliutc approved malerial.***'* A ban on distribu- 
tion of any literature durinjr a fire drill would be upheld/^ "The 
Board may provide that all leaflctting is to take place outside of the 
school building; or in the student hiunge and in such a manner that 
regular classroom and other school activities are not interfered 
with/"'*' But a prohibiti(m against any distribution *Vhile classes 
are being conducted*' is too broad where there are periods when 
substantial numbers of students are on the premises and are not en- 
gaged in classroom activity."^ 

Involvement in Discipline Cases 

Sometimes production or distribution of publications has consti- 
tuted only one of several factors involved in student discipline 
situations. In a New York case a federal district court held that a 
student was not entitled to a preliminary injunction against his 
transfer to another school for having distributed an article contain- 
ing numerous vulgarities/'^ The article had been published in a 
paper on which was forged the official masthead of the school 
newspaper. Prior to this incident the student had engaged in sev- 
eral disruptive activities including one in which a fellow student 
was injured. After conferences with sch(K)I authorities at that 
time, he liad voluntarily signed an agreement to obey school rules 
and to avoid activities **not conducive to a proper school atmos- 
phere.*' 

In another New York case with a complex set of facts, partly 
concerning the content of publications produced off school prop- 
erty, the suspension of a high school student was judicially approv- 
ed/*'* The student had been involved in a number of incidents 
amounting to "a pattern of open and flagrant defiance of school 
discipline, aided and abetted by his parents* enccniragement.*''^* 
Part of the basis for the student's suspension was the disorderly dis- 
tributi<m during a period of student strikes of a publication con- 
taining *1()ur-letter words, filthy references, abusive and disgusting 
language and nihilistic propaganda.**'*'* The court observed: 

• . . While there is a certain aura of sacredness attached to the First 
Amendment* nevertheless these First Amendment rights must be bal* 

48. Ei'^ner v. SUmforl Board of EHuration, *M0 F.2d 803, 809 (2d Cir. 1971). 

49. Fuji^hima v. Board of Erliicatton. 460 F.2d 1.355 (7th Cir. 1972). 

50. Vail V. Board of Education of Portsmouth School District^ 354 F. Supp. 592, 598 
<D.N.H. 1973), 

51. Ja< oh« V. Board of School Commwsiontr*. 490 FAl 601 (7th Cir. 1973), cert granted, 
94 S. Ci, 2638 0974). 

52. S jiall V. JacobHon. 295 F. Snpp. 1121 (S.D.N.Y. 1969). 

53. S hwartz v. Schuckcr. 298 F. Supp. 238 (ED.N.Y. 1969). 

54. Id. at 241. 

55. Id. at 24a 

— 19 — 



ERLC 



anced against the ^luty and obligation of the state to educate students 
in an orderly and detent manner to protect the rights not of a few but 
of all of the students in the school system. The line of reason must 
be dravrn somewhere in this area of ever expanding permissibility. 
Gross disrespect and contempt for the officials of an educational in- 
stitution may be justification not only for Mispension but also for ex* 
pulsiOii of a student*"^*^ 

The Court of Appeals Fifth Circuit, in a case that developed 
over a period of time into one involving general discipline because 
of actions of students originaliv concerned with distribution of pub- 
lications, ruled that a ''student seeking? equitable relief from alleg- 
edly unconstitutional actions by school officials [must] come into 
court with clean hands/*'* In the court*s view the student's "con- 
duct in the instant case outweighs his claim for First Amendment 
protection, and gave school officials sufficient grounds for discip- 
lining him/*''* The court refused to apply the material-and-sub- 
stantial-disruption test to a student selling a newspaper in viola- 
tion of a prior submission rule where it found that the student's 
"flagrant disregard of established school regulations, his open and 
repeated defiance of the principal's request, and his resort to pro- 
fane epithet'"'^ warranted the disciplinary action. The court cited 
a United States Supreme Ccmrt decisicm in which it was held that 
a student group's announced refusal to abide by campus regula- 
tions would be a proper reason for denying university recognition 
to the group.^'' 

Content Restraints 

Most decided cases concerning student publications have involved 
the content of the publications. In this section three categories are 
discussed: criticism of sch(H>l authorities, controversial issues, and 
obscenity and vulgarity. "Prior restraints'* on contents are treated 
in the next section. 

Criticism of school authorities. The first modern "pure" publi- 
cations decision was decided in favor of the school board prior to 
Tinker and subsequently reversed on the basis of Tinker prin- 
ciples.*^ After a three-judge pane! had upheld the district court 
by u vote of two to one, on a rehearing en banc the Court of Ap- 



se, td. It 242. 

57. Sullivan v. Houston Indrprndent School District, 475 F.2d 1071, 1077 (Sth Cir. 1973), 
rert. denied. W S. Ct. 461 (1973). 

58. Id. It 1075. 

59. Id. It 1076. 

60. Healy v. Jamrn. 408 U.S. 169, 92 S. Ct. 2338 (1972). 

61. Scovillc V. Boird of Education of Joliet Township High School Dintrict 204. 286 
F, Supp. 988 (N.D. 111. 1968 K ret^U 425 F.2d 10 <7th Cir. 1970), rer^, denied, 91 S, Ct, 51 
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peals, Seventh Circuit, by a vote ot five to one, set aside the panel's 
decision* The court ruled that the students who had distributed a 
publication including some material found offensive by the school 
administration could not be expelled. 

The basic error of the district court was that it had ruled solely 
on the basis of some contents of the mimeographed "literary jour- 
nal/* Particular emphasis had been placed <m an editorial that* in 
criticizing a school pamphlet sent to parents, urged **all students 
in the future to either refuse to accept or destroy upon acceptance 
all propaganda that Centrars administration publishes," and a 
comment that a statement made by the dean was "the product of a 
sick mind/' Sixty copies were distributed to faculty and students 
at a price of fifteen cents per copy* That there had been no dis- 
ruption was undisputed. 

\\\v court of appeals stated that "the Tinker rule narrows the 
question before us to whether the writing of *Grass High' and its 
sale in school to sixty students and faculty members could *rea- 
s(mably have led [the Board] to forecast substantial disruption of 
or material interference with school activities • • • or intru[sion] 
into the school affairs or the lives of others/ '"'^'-^ The court held that 
the complaint, which had merely alleged that the items were in the 
publication, did not disclose a clear and present danger justifying 
a forecast of the harmful consequences referred to in the Tinker 
rule. The court observed: 

No evidence was taken, for example, to show whether the classroom 
sales were approved hy the teachers, as alleged; of the number of stu- 
dents in the school; of the ages of those to whom "Grass High" was 
sold: of what the impact was on those who bought "Grass High"; or 
of the range of modern reading material available to or required of 
ihv students in the school library. That plaintiffs may have intended 
their critirism to substantially disrupt or materially interfere with the 
enforcement of school policies is of no significance per se under the 
Tinker test.^^ 

The court commented that the statement "imputing a *sick mind* 
to the dean reflects a disrespectful and tasteless attitude toward 
authority,"^'* but would not justify a forecast of substantial disrup- 
tion. 

A United States district court in Texas rendered judgment for 
students who had been expelled Ijecause of their involvement with 
a "newspaper" that had criticized school officials.'^' The court 

62. Id. at 13* 

63. Id. at 11 

64. Id. 

65. Sullivan v. Houston Independent School District, 307 F. Supp. 1328 Tex. 1969). 
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found the criticism of school policies and administrators* attitudes 
to he **<m a mature and iat*.'lli,ffent level/****^ Kvidence presented as 
to disturbances created by distributicm of the paper was deemed 
inadequate to support suppressicm of the paper. The court also 
observed that the Ixiys had carefully distributed the paper and that 
they were not responsible f«)r movement of copies by **unknown 
pers(ms/* The court frave short shrift to the school authorities* 
argument that there was ai organized student movement attempt- 
ing to **overthrow" the flouston school system and that elimination 
of the paper and expulsion of the students were necessary to pre- 
vent further **infiltrati(m/* 

Occasionally, to amplify thoir reasoning, courts have set forth 
possible judicial responses to hypothetical situations. A federal 
district court has suggested that **if on the basis of substantial re- 
liable informaticm, the schr^d authorities believe that a given pub- 
lication . . . advocates destruction of school property or urges *phys- 
ical violence' against teach *rs or fellow* students/***^ they would be 
justified in suppressing it during school hours and on school 
grounds. But, according to the Seventh Circuit Court of Appeals^ 
in the absence of * extrnor.linary circumstances'' school authorities 
could not penalize a studeit who "distributed a controversial pam- 
phlet in a lunchroom resulting in robust arguments or who distri- 
buted a newspaper including derogatory but not defamatory re- 
marks about a teacher.*''* 

Controversial issuen. The First Circuit Court of Appeals ruled 
in favop of students desirng to distribute w ithin the school building 
ccmtroversial literature disapproved by school officials,®^ One item 
was an antiwar leaflet, the other "A* High School Bill of Rights.** 
The authorities were unsuccessful in their attempt to invoke a rule 
aimed at controlling fnschool advertising or promotional efforts of 
nonschool organizatic>ns, 

An«>ther court has ruled that the Constitution does not require **a 
specific rule regarding every permutaticm of student conduct be- 
fore a school administraticm may act reasonably to prevent disrup- 
tion. . . . We do not hero delimit the categories of materials for which 
a high school administration may exercise a reasonable prior re- 
straint of content to (miy those materials obscene, libelous, or in- 
flammatory, for we realise that specific problems will require in- 

66. Id. at 1341. 

67. Vail V. Board «f Education of Pnrtttmntith School District, 354 F* Supp. 592, 600 
(D.N.H. 1973). 

68. JacoJw V. Board of School CommisjaioncrH, 490 F2d 601, 606 {7th Cir. 1973), cerL 
granted. 9-4 S. Ci. 26:S (1974). 

69. Riseman v. School Committee of City of Quincy, 439 F^d 148 (Ist Cir. 1971). 
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dividual and specific ju(l{:ments/''^'^ These ^vords of the Court of 
Appeals, Fifth Circuit, were written in a case where appearance 
of "controversiar subjects in a publication was offered as a reason 
for disciplining students. 

The controversial points were an advocacy of review of the laws 
regarding marijuana and the offering of information on birth con- 
trol. The court, in disapproving the posit i(m of the school officials, 
said, 'Tt appears odd to us that an educational institution w^ould 
boggle at 'controversy' to such an extent that the mere representa- 
tion that students should become informed of two widely-publi- 
cized, widely-discussed, and significant issues that face the citi- 
zenry should prompt the board to stifle the content of a student 
publication."'^^ 

That the author of a publication may be "controversial" is not 
relevant to First Amendment rights of those who distribute the ma- 
terial rhus a blanket bar against distributicm by students of ma- 
terials **not written by a student, teacher,^ or other school employee" 
cannot be put into effect/- 

In a New York case the right of high school students to publish 
in the school newspaper a paid advertisement opposing the war in 
Vietnam was judicially upheld."'' Ihe advertisement read: "The 
United States government is pursuing a policy in Vietnam which 
is both repugnant to moral and international law and dangerous to 
the future of humanity. We can stop it. We must stop it."'^* When 
the principal of the school directed that the advertisement not be 
published, the students claimed an abridgement of their freedom 
of speech, 

Schcnd authorities maintained that the publication "is not a news- 
paper in the usual sense" but is "a 'beneficial educational device* 
developed as part of the curriculum and intended to inure primarily 
to the benefit of those who compile, edit and publish it,"^^ They 
said the policy is that only purely commercial advertising is ac- 
cepted for the paper and that news items and editorials are re- 
stricted to matters pertaining to the high school and its activities. 

After examining back issues of the paper, however, the court 
noted that "the newspaper is being used as a communications media 




70. Shanley v. North«^a«t Independent School District. Bex«r County* Tex«». 462 F.2d 
960. 970-71 <5th Cir. 1972). 

71. W. at 972. 

72. Jarob« v. Board of School Commwf»ionerfl, 490 F.2d 601 (7lh Cir. 1973), cert, granted, 
94 S. Ct. 2638 (1974). . 

73. Ziicker v. Panitz, 299 F. Supp. 102 1969). 

74. id. at 103. 

75. td. 
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regarding contntversiul t()pic*s and that the teaching of journalism 
includes dissemination of such i(K*as. . . . The presence of articles 
concerning the draft and student opinion of United States partici- 
pation in the war shows that the war is considered to be a school- 
related subject, Ihis being the case, there is no logical reascm to 
permit news stories on the subject and preclude student advertis- 
ing"*« 

Despite the school authorities' argument that the Tinker decision 
was not relevant* the court referred to the Supreme Court's state- 
ment in Tinker that "personal intercommunication among the stu- 
dents'' is protected not only in the dassrocun. The court concluded: 

Here, the school paper appear?* to have been open to free expression 
of ideas in the news and editorial columns as well as in letters to the 
editor. It is patently unfair in lij^ht of the free speech doctrine to close 
to the students the forum which they deem effective lo present their 
ideas.^^ 

Obscenity and vulgaritif. That school authorities can ban ob-r. 
scene materials from school premises is unquestioned. Questions 
exist, however, about what is obscene as a matter of law. Discus- 
sion of the latter is beyond the scope of this treatise. However, it 
may be authoritatively said that school authorities can suppress 
materials that could not be banned from public streets. Involved 
are the needs of the school envircmment and the fact that "even 
w^here there is an invasion of protected freedoms *the power of the 
state to control the conduct of children reaches bey<md the scope 
of its authority over adults.'"*** 

Very relevant to the school situation is the important distinction 
I)etwccn obscene materials and materials containing vulgarities. 
The key element in obscenity is appeal to prurient sexual inter- 
ests."'* 1 bus in a given context it has been held that the u'^e of the 
w*ord "fuck" in the declaration **High Skoo! is Fucked" had no re- 
ference to sex, but rather meant that the high schcKil was "in bad 
shape."®*^ 

At the trial of this case« w*hen it had been pointed out that similar 
expressions were to be found in the libraries of the school system, 
the princi()al suggested that the library works had "educaticmal 
merit.** He testified that such language in books and magazines 
in the library was to be tolerated because it described "things as 

76. Id. at 103-04. 

77. Id. at 105. 

78. Cin^^berg v. Nrw York. 3<K) U.S. 629. 88 .<5.Ct. 1274. 1280 (1967). 

79. Fiiji^hima v. Board of Education. 460 F.2d 1355 (7th Cir. 1972). 

80. .Sillivan v. Houston Independent SchtKil District. 333 F. Supp. 1149 (S.D. Tex. 1971 
vacated on other grounds, 475 F.2d 1071 iSth Cir. 1973 >♦ cert, denied, 94 S. Ct. 461 (1973), 
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they were at the time'* in hooks "iibout the war. about the poor 
peopk\ the I'.nclerprivik^jred, Many times this is the way they speak 
and this, to them, is not obscene. lt*s just a matter of their own 
conversation/*^^ 

The court said it was *'unabk' to compn^hend sue!i a distinction 
and consequently [was] constrained to find that respondents [had] 
failed to demonstrate a basis for discrimination bel>veen the use of 
vulgarity in [the student publication] and its use in schoolrap- 
proved publications.'*^^ In an earlier decision involving the same 

82. W. at 1166<7. 

litigants the court had ruled that objected-to items in a public4ition 
were "no more obscene than [a] sign hanging in the office of the 
school athletic coaches/*'^^ 

A federal district rouri in California upheld a ten-day suspension 
of two students for having violated a rule against use of "profan- 
ity or vulgarity** in an off-campus newspaper distributed immedi- 
ately adjacent to schocd grounds.^^ Ihe plaintiff students con- 
tended that the Tinker test protected them because the issue 
of the paper "did not cause disruption or interference with the 
normal educational program at [the school] and . . . they were 
merely expressing their views and opinitms. which they had every 
right to do alth(uigh such expressicm might be unpopular with 



••fit 
some. 



The court fcuind that there had been some disruption* and fur- 
ther, that the case presented an issue different fnuu freedom of 
speech on pcditical matters. It referred to testinumy by the prin- 
cipal and the assistant principal that 2i to "50 teachers had told 
them of interrupticm of their classes and of inattention by students 
due to their reading of. and talking ab(mt. the puhlicati(m. (A few 
teachers testified there were disruptions, and scune testified to the 
contrary.) 

The court emphasized that the issue here was not what was said* 
but how it was said. Although neither pornography nor obscenity 
as defined by law was involved^ the c(uirt was satisfied that there 
were vulgarities in the text as well as in some pic tures, and that 
the rule, reascmable under Calif(Jrnia statutes, was thus broken. 
The court concluded that "plaintiffs were n«)t disciplined for the 
criticism of the school administrators and the faculty, or of the 
Vietnam war, but because of the profane and vulgar manner in 

81. W. at 1166. „ ^ ^ 

83. Sullivan v. Houston Indefx-ndrnt School DUirict, 307 F. Supp. 1328. 1341 (S.D. Tex. 
1969). 

84. Baker v. Downey City Board of Education. 307 F. Supp. 517 (CD. Cal. 1969). 
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which they expressed their views and ideas/'^^ The court noted 
that prior issues of the piiblicution hud eritic'i/od the school author* 
ities^ but no action was taken until the ''vuljrar'* issue was distri- 
buted. 

That obscene literature per se in public schools is not protected 
by general considerations of free sptTch was observed by a United 
States district court in Michijjan/^ 1 he court stated school author- 
ities have the power to promulgate "rules concerning the extent to 
which and the conditions under which obscene materials may or 
may not be properly on the school premises. . • . Without belabor- 
ing the First Amendment issue unnecessarily we are c<mstrained 
to conclude that the type of regulation here [barring possessicm of 
obscene materials cm school gnumds] cannot l)e ccmsidered viola- 
tive of this plaintiffs First Amendment rights."*'^ However, the 
c<Mirt ruled that a student could not he expelled merely for posses- 
sion of a maga/.ine containing some words that were also found in 
u magazine in the library and in a book that was on the reading 
list for students. 

Beefluse vulgarities are a form of expression, courts will not per- 
mit disciplinary action against students for minor infractions of 
good taste. I hus, where a statement about sex was an ''attempt to 
amuse/' it was held permissible.^*' So was the use of **earthy words 
relating to bodily functions and sexual intercourse** that appeared 
as **expletivcs or at some similar level/*"^ In this case, the ccm tested 
material amounted only to a very small part of the newspapers and 
was not "in any significant way erotic, sexually explicit, or • • . 
fplausibly appealing] to the prurient interests of adult or minor."*^ 

In holding that a publication was not obscene, a federal district 
court in New York commented that the magazine contained "no 
extended narrative tending to excite sexual desires or constituting a 
pre(h)minant appeal to prurient interest. The dialogue was the kind 
heard repeatedly by those who walk the streets of our cities, use 
public ccmveyances and deal with youth in an open manner.'*** 
This court dec lined to examine in detail the prior-review policies 
that were being developed by the school board because that was 
not necessary in order to decide the issue before it. **Premature 



86. Id. at S27. 

87. Vought V. Van Bureit Pablic Schools, 306 F. Supp. 1388 (E.D, Mich. 1969). 

88. Id. at 1392. 
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straight-jacketinp by the courts may abort sound and imaginative 
methods of dealing with the problem/*^^ 

This reasoning %vas applied by another federal court to exa^m^ 
ination of an obscenity standard in a situaticm where the decision 
of a principal had not been appealed in acrordance <vith a speci- 
fied procedure.®* 

The Court of Appeals. Fourth Circuit, has stated that a prior 
restraint upcm obscene material where the principal was to make 
the determinaticm was invalid because as a prior restraint •*obscene" 
is not sufficiently precise and understandable by high school stu- 
dents and administrators to be an acceptable criteri«m.'*'* The court 
commented that obscene material couhl be banned by a post publi- 
cation sanction, which it said did not have to be as precise as a 
regulation imposing prepublication restraints. 

Prior Rpi^traints 

Four United States courts of appeals have issued opinions pri- 
marily focusing on the (juesticm of prior restraints on publications 
distributed on public schcKil premises. The Second.^^ Fourth*®^ and 
Fifth"*** Circuits have held that prior restraints are possible under 
restricted conditions. Ihe .Seventh Circuit has held that although 
the 'Tinker forecast rule is properly a formula for determining 
w*hen the requirements of school discipline justify punishment of 
students for exercise of their First-Amendment rights, , . . [it] is 
not a basis for establishing a system of censorship and licensing de- 
signed to prevent the exercise of First Amendment rights/*^® The 
First Circuit has made tangential reference to the issue^*^ 

The Second Circuit issued its opinion to modify a district court 
decisicm that had disapproved cm its face a board rule providing 
that literature to be distributed **shall have prior approval by the 
schcml administraticm/**'^* The lower court had enjoined not only 
the board*s policy but any recfuirement that students obtain prior 
approval before distributing literature within the Stamford, Con- 
necticut* public schools* The cciurt of appeals said that it did **not 

93. Id. At 465. 

94. Caplin v. Oak. 356 F. Supp. 1250 (S.D.NX 1973). 

95. BaiiiEhman v. Frfirnmuth. 478 F.2a 1345 (4ch Cir. 1973). 
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agroQ with the distrirt rourt . . , that reasonable and fair regulations 
which corrected Icertainl delects but nevertheless re€]uire(l prior 
submission of material for approval wciuld in all circumstances be 
an unccmstilutional *prior restraint/ The appellate court ob- 
served that the I'nited State Supreme C^mrt hail upheld film cen- 
sorship provided certain proc edural safeguards wen* observed. The 
court said that "it would he hijrhly <lisruptive to the educational 
process if a secondarv school princ ipal were recpiired to take a 
school newspaper editor to court every time the princ ipal reason- 
ably anticipated disruption and smi^ht to restrain its cause. Thus* 
we w*ill not require schocd officials to seek a judicial decree Wfore 
they may enforce the Board's policy."*'*^ 

Further, the court did not "find any basis for holdinp, as the dis- 
trict court sujrjrested. that the sch<H)l officials must in every instance 
ccmduct an adversary prmeedin^ before they may act to prevent 
disruptions, althoiifrh the thorou{rhness of any official investiffation 
may in a particular case influenc*e a C(uirl's retrospective percep- 
thm of the reliability and raticmality of officials' fear of disrup- 
tion/'*^^ 1he ccairt suppested: 

. . , fOlrpater sppcif icily fin the regulation pertaining to materials 
which are to barred 1 might rediKe ihe likelihood of future litiga- 
tion and thus forestall ihe poHnbility that federal courts will be called 
upon again to intervene in the operation of Stamford's public schools. 
It is to everyone's advantage that decisions with respect to the oper- 
ation of local sc*hool8 be made by local officials. The greater the 
generosity of the Board in fostering— not merely tolerating— students' 
free exercise of their constitutional rights, the less likely it will be 
that local officials will find their rulings subjected to unwielcly con- 
stitutional litigation.^''* 

In finding the hoard regulation constitutionally defective because 
of a lack of procechire for prior suhmission hy students of material 
for school administration approval, the court stated: 

To be valid, the regulation [requiring prior submission] must pre- 
scribe a definite brief period within which review of submitted ma^ 
terial will he completed. 

The policy fat bar] is also deficient in failing to specify to whom and 
how material may be submitted for clearance. Absent such specifica- 
tions, students are unreasonably proscribed by the terms of the pol- 
icy statement from distributing any wriUen material on school prop- 
erty, since the statement leaves them ignorant of clearance procedures. 
Nor does it provide that the prohibition against distribution without 
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prior approval in to he inoprrative until each school has established 
a screening procedure* 

Finally, we believe that the proM-ription against "distributing** written 
or printed material without prior consent is unconstitutionally vague. 
We assume thai by ''distributing'* the Board intends something more 
than one student passing to a fellow student his copy of a general 
newspaper or magazine.*"'* 

The Second Circuit's reasoning in this case» Eisner, was followed 
by the Fourth Circuit in a case in which a student was disciplined 
because she had violated a regulation prohibiting the distribution 
of written or printed material withcnit the express permission of the 
principal of the school.*'*" Here the court found the regulation in- 
valid on its face. It said: 

Its basic vice does not lie in the requirement of prior permission for 
the distribution of printed materials though such requirement is mani- 
festly a form of prior restraint or censorship. Free speech under 
the ^irst Amendment, though available to juveniles and high school 
studeias, as well as to adults, is not absolute and the extent of its ap- 
plication may properly take into consideration the age or maturity of 
those to whom it is addressed. Thus* publications may be protected 
when directed to adults but not when made available to minors. . . . 
Similarly, a difference may exist l)eiween the rights of free speech at- 
tached tn publications distributed in a se(*ondary school and those in 
a college or a university. It is generally held that the constitutional 
right to free speech of public si»condary school students may be modi- 
fied or curtailed by school regulations **reasonably designed to adjust 
these rights to the needs of the s(*hool environment.*** . . . Specifically, 
school authorities may by appropriate regulation, exercise prior re- 
straint upon publications distributed on school premises during school 
hours in those special circumstam es where they can **rea8onably *fore- 
cast substantial disruption of or material interference with school 
activities' on account of the distribution of such printed material. 
If a reasonable basis for such a forecast exists, it is iiot necessary 
that the school stay its hand in exercising a power of prior restraint 
^^until disruption actually oci urred.^* . . . 

What is lacking in the presf^nt regulation^ and what renders its at* 
tempt at prior re^itraint invalid, is the absence both of any criteria to 
be followed by the school authorities in determining whether to grant 
or deny permission, and of any proc^edura! safeguards in the form of 
**an expeditious review procedure** of the decision of the school 
authorities.***** 

A year and a half later the same court was asked to extend this 
decision. Quarterman. to prohibit any prior restraint based on con- 
tent from being exercised by scIkh)! officials over written material 
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to be distrihiited on srhnol grounds. The court oxpressly declined 
to do siK but it applied Quarlirman so as to grant the plaintiff stu- 
dents more relief than had the trial c^ourt. A pamphlet had been 
distributed critici/ing a prior-restraint regulation, which barred 
items the principal lu'lieved to contain libehais (ir obscene language* 
to advocate illegal actions, or to be "grossly insulting'' to any in- 
dividual or group. The court observed that the rule did not deal 
with such expression in neutral terms of time, place, and manner 
of distribution, but rathvr imposed restraints on a publicaticm be- 
cause of its content. 

As in Quarhrmnn the court found to be fatal the absence of the 
procedural safeguard i>f a specified and reascmably short period of 
time in which the principal must act. Moreover, the regulaticms 
failed to provide for the c(mtingency of the principal's failure to 
act within the specified brief time. Although the court emphasized 
it was not iu its province to suggest a time limit, it cautioned that 
"whatever perioti is aHowed, the regulation may not lawfully be 
used to ch(»ke off spontaneous expressicm in reaction to events of 
great public importance and impact.'*^**' 

The court further found, as had the Eisnvr court, that a proscrip- 
ti(m against "distributicm*' was unconstituti(mally vague. It ampli- 
fied its view as follows: 

With respect to some commiinirative material there may no prior 
restraint unless there is "a subsiantial dislrihution of written material, 
so that it ran reasonably Iw anticipated that in a si^mificant number of 
instances there would be a likelihood that the distribution would dis* 
rupt school operations.'' . . . With respect to other types of material, 
e.p.. pornography, one <*opy, indeed, the only copy may be the sub* 
jei't of what is legitimate prior restraint if what is forbidden is pre- 
cisely defined. The prohilntion of material which "advocates illegal 
actions, or is grossly insulting to any group or individuaf* seems to 
belong in the first category and thus goes l>eyond the permissible 
standard <for that type of material) of forecasting substantial dis- 
ruption.^'* 

In this case the court also dealt with the qiiesticm of prior re- 
straints upon obscene or libelous material: 

We agree that material which is. in the constitutional sense, unpriv- 
ileged libel or obscenity if read by children can l)e banned from 
school property by school authorities. ... If there were no contem- 
plated prior restraint but instead merely post-publication sanction* 
the problem of vagueness would not be intolerable. Put affirma* 
tively* we think that a regulation imposing prior restraint must be 
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much more precise than a regulation imposing post*puhlication sanc- 
tions,^^" 

The court observed that 'letting students write first and be judged 
later is far less inhibiting than vice versa. For that reason vague- 
ness that is intolerable in a prior-restraint (*ontcxt may be permis- 
sible as part of a post-publi(*ation sanction/**'-^ The ccuirt empha- 
sized that **terms of art** such as *Mibohnis** and "obscene** are not 
sufficiently precise and understandable by high sch(N)l students and 
administrators to be acceptable criteria. In the words of the court: 

Thus, while school authorities may han obscenity and unprivileged 
lihclous material there is an intolerable dangen in the context of 
prior restraints that under the guise of such vague labels they may 
utuonstitutionally choke off criticism, either of themselves, or of 
school policies, which they find disrespectful, tasteless, or offensive* 
That they may not do.^^"* 

In a sharply worded rebuke of schocil authorities the Fifth Cir- 
cuit (\mrt of Appeals declared unconstitutional a policy applied to 
punish students for off-campus publication and distribution of 
printed materials.^^" The court said: 

This case is anomalous in several respects, a sort of judicial believe* 
it*or-not. Essentially* the school board has submitted a constitutional 
fossil, exhumed and respired to stalk the First Amendment once 
again long after its substance has been laid to rest. Counsel for the 
school board insists vigorously that education is constitutionally em- 
braced solely by the Tenth Amendment, leaving education entirely 
without the protective perimeters of the rest of the Constitution. V/e 
find this a rather quaint approach to the constitutional setting of edu- 
cation in light of [a long list of Supreme Court decisions]. . . . 
There is nothing unconstitutional per se in a requirement chat stu* 
dents submit materials to the school administration pHor to distribu- 
tion. . . . Given the necessity for discipline and o^uerly processes in 
the high schools, it is not at all unreasonable to require that materials 
destined for distribution to students be submuted to the school ad- 
ministtatlon prior to distribution. As long as the regulation for prior 
approval does not operate to stifle the content of any student publica- 
tion in an unconstitutional manner and is not unreasonably complex 
or onerous, the requirement of prior appr:»val woulr^ more closely 
approximate simply a regulation of speech and not a p.ior restraint* 
Nor is there anything unconstitutional per se n? a reasonable adminis- 
trative ordering of the time, place, and manner of distributing ma- 
terials on school premises and during school hours. 
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The court pointed out it was not sayinj? that every attempt by 
sch(M)l districts to regulate conduct off school jrrounds and outside 
school hours would fail constitutional musten It was holding that 
"the exercise of disciplinary authority by the school board under 
the aegis of [the policy] was unconstitutionally applied to prohibit 
and punish presumptively-protected First Amendment expression 
that took place entirely off-campus and without ^substantial and 
material' disruption of sch(M)I activities, either actual or reasonably- 
foreseeable/*^^^ 

The court accepted the Eimer criteria for procedural arrange- 
ments before prior restraint and added that there shcmld be pro- 
visifin for an appeal fnuii the decisitm of the school principal speci- 
fying the time period during which the appellate board must make 
a dec*ision. One member of the three-judge panel disassociated 
himself from the view that the Constitution requires an adminis- 
trative appeal procedure. (It should be noted here that the Fourth 
Circuit included **an adequate and prompt appeals procedure" as 
one of its conditions for prior restraint set (utt in Bauflhman.) 

The Court of Appeals, Seventh Circuit, has adopted an entirely 
different approach to prior restraint of student publications. Ex- 
pressly taking exception to the Eimer view, this court has said: 

Tinker in no way suggests that students may he required to announce 
iheir intentions of engaging in certain conduct beforehand so school 
authorities may decide whether to prohibit the conduct. Such a con- 
cept of prior restraint is even more offensive when applied to the 
long*protected area of publication. » . * 

The Tinker forecast rule is properly a formula for determining when 
the requirements of school discipline justify punishment of students 
for exercise of their First*Amendment rights* It is not a basis for 
establishing a system of censorship and licensing designed to prevent 
the exercise of First* Amendment rights*^ 

7 he court also said that the board has the burden of telling stu- 
dents when. how% and where they may distribute materials* rather 
than requiring a student to obtain administrative approval of the 
time, place, and manner of the distribution he proposes. *The board 
may then punish students who violate those regidations. Of course* 
the hoard may also establish a rule punishing students who publish 
and distribute on school grounds obscene or libelous literature/**^^ 

In a snbsecpicnt case the Seventh Circuit held void for vagueness 
and overbreadth a provision that *'no student shall distribute in any 
;scho()l literature that is . . . either by its content or by the manner 
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of distribution itself, productive of, or likely to produce a signif- 
icant disruption of the normal educaticmal processes, functions or 
purposes in any of the Indianapolis schools, or injury to others.*'^^*^ 
The proviso **at least threatens a penalty for a student vcho dis- 
tributed a controversial pamphlet in a lunchroom resulting in robust 
arguments or who distributed a newspaper including derogatory 
but not defamatory remarks about a teacher. Absent extraordinary 
circumstances, the school authorities could not reasonably forecast 
substantial disruption of or material interference with school dis- 
cipline or activities arising fnim ^uch incidents/*^^^ 

One member of the three-judge panel dissented cm the preceding 
point. All three judges agreed, however, that scIkhjI officials could 
not restrict literature to be distributed to that authored by persons 
connected with the sch(M>l and containing *'the name of every per- 
scm or organization that shall have participated in the publication/* 

A First Circuit case arose when the board of educaticm of Quincy, 
Massachusetts* attempted to prevent the distribution within the 
school of an antiwar leaflet and *'A High Scho(d Bill Rights." 
The board invoked a lule that barred use of the facilities **in any 
manner for advertising or promoting the interests of any commun- 
ity or n(m-school agency or organization without the approval" of 
the sch(K>l board. Tb? Court of Appeals. First Circuit, held that 
**the rule was obviously devised for the quite different purposes of 
controlling in-school advertising or promotional efforts of organ- 
izations. More importantly, as sought to be applied to First Amend- 
ment activities, it is vague . . . and does not reflect any effort to 
minimize the adverse effect of prior restraint."^^ 

Ruling on the question of preliminary injunctive relief, the court 
issued an order (without offering explanation for the various pro- 
visions of the order) that included a conditicm that ''no advance ap- 
proval shall be required of the ccmtent of any . . . paper. However, 
the principal may require that no paper be distributed unless, at 
the time the distribution commences, a copy thereof. w*ith notice of 
where it is being and/or is to be distributed, be furnished him, in 
hand if possible."^** 

Almost tvro years later a federal district court in the First Cir- 
cuit, citing the reasoning of the Second Circuit in Eisner and the 
Fifth Circuit in Shanleyf expressly held that school autiiorities may 
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exercise a reasotuilile prior restraint «m the content of publica* 
tions.^**^^ I he court struck down a rule prohihitinj; the distribution 
of non-school-sponsored written materials in school buildings and 
on scli(M)I grounds within 2(K) feet of school entrances* ft said the 
rule in the instant case did not ^'facially lend itself to any limitation 
in terms of intent* time* place* and manner of distribution of liter- 
ature . . • [and did] not reflect any effort on the part of the School 
Board to minimize the adverse effect of prior restraint/*^^ 

Solicitations and Sales 

The C(mtext for this aspect of the area of publications has been 
set forth by the Court of Appeals, Seventh Circuit, as follows: 

WV have little question of the lepitimary of the interest of the school 
authorities in limiting or prohibiting commercial activity on school 
premises by persons not connet^ted with the school* either acting 
dinrtly or through students as agents. But because students have 
First Amendment rights within the school, as recognized in Tinker. 
we think that the propriety of regulation of their conduct involving 
the exercise of protected rights must be independently justiiied. It is 
not enough to say that su<'h ac tivity by students is similar to commer* 
cial activity by others. Sale of fa] newspaper, or other communica> 
tivf* material within a school, is conduct mixing both speech and non* 
speech elements.^*** 

In this case the court declared invalid a blanket rule against "ex- 
change for money'* of literature on school premises except for the 
benefit of the school. Students argued that the rule was adopted 
as an indirect means of suppressing their newspaper because they 
wcnild not be able to publish without ccmtributions received on 
school grounds. The court did not make a finding: on the point* but 
held that, even assuming the rule was not so intended, it could not 
be squared with the (Constitution because the goals of "pood order 
and an educational atmosphere** could be achieved by rules govern- 
ing time, place, and manner of distribution. 

1 he same concdusion was reached by a federal district court in 
Nebraska.**^' Sch(Kd authorities in fJnc(dn attempted to bar a 
"counter-culture" newspaper distributed on a^ **free-or-donation" 
basis l)y unpaid volunteers, some of whom were not students. The 
board of education cited regulations alxuit publications and com- 
mercialism (because the newspaper contained some advertisements 
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for pr<>fit*inakiiig establishments and beeause the plea for dona- 
tions was itself a eoinmereia! uncU^rtakinp)* The conrt pointed out 
that the school board permitted school newspapers to carry "at 
least three or four liiues" as much commercial advertising as the 
objected-to paper and that the board allowed direct scdicitation of 
students for the C^ommunity C1u*st. March of Dimes, and Junior 
Red Cross* These inconsistencies displayed not cmly a failure of 
the Ixuird to be * even-handed/' but sufrjjested that the board was 
aware that commercial ism and solicitations per se were not likely to 
interfere with educaticmal endeavors, 

I nder different facts and proof, the Second Circuit Court of Ap- 
peal^ sustained a half-century-old statewide regulation in New 
York barring **all solicitations of public school pupils/'^-^ The court 
accepted the reascm for the rule— pressures upcm students (75 to 
100 rccptc^ts for solicitations in 12 years in the defendant school dis- 
trictK 1 he instant applicaticm of the rule was to forbid distribution 
of a leaflet asking for contributicms to pay for the defense of the 
**(*hicago Eight*' (antiwar ^utivists), A dissenting judge believed 
that the collecticm in this situatiim was integrally ccmnected to the 
expression of opinion. 

In North Carolina a policy iigainst sales (except of supplies and 
student newspapers) was invoked to prevent the establishment of 
a club to sell newspapers of all viewpoints on public school prop- 
erty, A federal district court found that "the rcgulati<m com- 
plained of involves a commercial transacticm rather than a consti- 
tutionally protected free expression'*: therefore, the board had the 
power to enforce the ban.^*" Fhere had been no attempt by school 
officials to prevent distribution of any papers on a free basis, (This 
decision was subsequently vacated by the Fourth Circuit Court of 
Appeals because the student had nu)ved from the school district 
before the trial court*s deeisicm,) 



DRESS AND APPEARANCE 

Legal issues related to dress and appearance of students have 
mushroomed in recent years, with students and parents challenging 
attempts by school officials to regulate certain modes of dress or 
appearance. The overwhelming maj<jrity of cases have dealt with 
attempts to prohibit styles of dress or appearance, especially male 
hairstyles and beards* 

12«. Kal/ V, NfcAiilav, m F.2cl 1058 <2cl Cir, 1971>, cert, dented, 92 S. Ct. 930 (1972), 
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Prescribed Drt'As ami Appeiirance 

Rarely has the prescribitiff of specific* dross been involved in ap- 
pellate ecnirts. However, one ease met squarely the issue of the 
enforeeahility of a school board regulation that required boys at- 
tendin$r a county agricultural hi^h school to wear khaki uniforms 
on campus and in public places within five miles of the school,*^'' 
Some students boarded at the s( hool: cithers were day pupils. 

\ \\v Supreme Court of Mississippi upheld the rule as applicable 
to the students who were bcmrdin^ at the school because they \vere 
under the care and c ustndy of the authorities for the term. How- 
ever, the rule cM)uhl be applied to day pupils cmly when they were 
actually in school or pHn<r to or frcun schmd. I he board had ar- 
jruecl that, because of loc al conditions, the regulaticm was necessary 
for the maintenance of discipline. I his appears to be the only 
appellate case decided on substantive grounds on the point of pre- 
scribed dress for sc hool attendance. 

A more recent case involved a California school board's order 
that required female students at one hijrh school to wear, four days 
a week, prescribed clotliin;: as foHows: "middy blouse with collar 
and tie, and a blue, black, or white skirt.*'^'*^ A girl iprnnrcd this 
rule and appeared at school "'ucatiy and modestly dressed in a non- 
uniform bhuise and skirt/' She stated she would not wear the uni- 
form because the regulation was ''unreas(uiable and a violation of 
her constitutional rights." She did not claim religious or cost 
grounds, Sc hool officials suspended her. Suit w*as brought to pro- 
hibit the enforcement of the recpiirement and to reinstate the girl. 
The trial court ruled against the board, but on appeal that decision 
was reversed cm procedural grounds. However, the appellate court 
noted that no evidence had been presented by the board as to con- 
ditions that might support the rule. 

Prescription of elements of dress cm specific occasions in the 
schocd must meet the test of reasonableness, with the burden of 
proof cm the ccunplainant. Fc^r example, a school board in Towa re- 
quired the wearing of a pm n at graduaticm. I'hree girls who re- 
fused to wear the gown were prohibited by the board from par- 
ticipating in the cerenuuiy and receiving their diplomas. The 
Suprenjc Court of Iowa ruled that the wearing o( the cap and 
gown had no relation to cd:icational values and that the diplomas, 
w^hich had been withhelcK must be aw^arded.^***- However, the court 
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emphasia^ed it was not questioning the practice of wearing caps and 
gowns* It was stated that the board may deny the right of a grad- 
uate to participate in the public ceremony of graduation unless a 
cap and gown is worn. 

Prescriptions of student clothing for bona fide safety or health 
reasons can be enfc>rced. Safety considerations clearly w^ould cover 
the requirement of such items as goggles for welding and helmets 
for f(K)tbalL Caps or nets on long hair in swimming pools or cook- 
ing classes may be justified as health measures. 

The Supreme Court of Alabama dealt at length with the matter 
of prescribed clothing in physical education in a case where a girl 
was suspended from high sch(M)l because she refused to participate 
in the required physieal educati(m class.*^*' Her refusal was di- 
rected against the uniform to be worn for the exercises, which she 
contended w*as ''immodest and sinful/' She was supported by her 
father* who did not wish her even to be in the presence of the 
teacher and other pupils wearing the outfit 

The school officials stated they would permit the girl to dress in 
a manner she considered suitable and would allow her not to par- 
take in any exercise that required clothing she or her parents 
thought immodest. However, her father did not want her to attend 
the class at all 

The Court ruled that the girl must participate in the physical 
education class under the modified circumstances allowed by the 
school officials. The court believed appropriate concessions had 
been made by the school authorities. It rejected the parentis claim 
that, out of respect for the girKs religious beliefs^ she should be 
placed in a special class for students who shared her beliefs so she 
w*oul(l not stand out as a ^'speckled bird*' in the regular class. 

Some school **dress codes** are worded positively (prescriptions) 
and some negatively (proscriptions). Regardless of the grammar 
of these codes, cases that have reached the level of court cited in 
this treatise have involved the key question whether a student may 
be punished* usually by exclusion* if his appearance does not con- 
form to the code. These cases are treated in sections immediately 
following. 

Prohibited Dress and Appearance 

For well over three decades before 1%5 no case reached a fed- 
eral or an appellate state court in which the decided issue was the 
right of a school board to restrict the dress of a student as a con- 
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dition for attending school. Beginning in 1%5, however, a con* 
tinning rash of cases on this point has appeared. Indeed* there 
are very few, if any, areas in sch(K)l law in which so many cases 
dealing with the same subject have been handled by so many courts 
in so short a period of time* 

A frequently cited **oW case is a lOi"? decisicm of the Supreme 
Court of Arkansas,*-^^ At issue was this board rule: **The wearing 
of transparent hosiery, low-necked dresses, or any style of clothing 
tending toward immodesty in dress, or the use of face paint or cos- 
metics, is prohibited." A girl who failed to obey the rule was denied 
admissicm* 

In upholding the board's power to establish the rule, the court 
said it "must uphold the rule unless we find that the directors 
have clearly abused their discretion, and that the rule is not one 
reasonably calculated to effect the purpose intended, that is, of 
proninting discipline in the school/**^'' The court commented that 
whether it would have made the rule were it in control of the dis- 
trict was not the questic n, \or did the court find it necessary to 
determine that the rule was **esseniial to the maintenance of dis- 
cipline/* 

The court stated that it had more important functions to perform 
than that of hearing the ''complaints of disaffected pupils** of the 
public* *»chools against rules and regulaticms promulgated by the 
school boards for the government of the schools. Nevertheless, the 
court recognized that the reasonableness of such a rule is a judicial 
question. It also noted, however, that "the directors are elected by 
the patrons of the schools over which they preside , . . [and] are 
in close and intimate touch with the affairs of their respective dis- 
tricts, and know the conditions with which they have to deal.**^^'* 
The court added: 

In thr dijsrharpo of the duty here imposed upon us it is proper for us 
l<i rorijiidpr whether the rule involves any element of oppression or 
hufniliation to the pupil, and whnl ronsumption of time or expendi- 
ture of money is required to comply with it. It does not appear un- 
rea>nnal>li' in any of these respwts. I'pon the contrary, we have a 
rulf K\huh imposes no affirmative duty, and no showing was made« 
or allrmph'd* that the tnlrum powder possessed any medicinal prop- 
er!i<*^. or was used otherwise than as a cosmetic. ^*'*' 

This va<v was cited by the United States Supreme Court in 1%9 in 
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the Tinker armliand case. The Court noted that Tinker was not a 
case involving this type of school board regulation. 

In 1931 the Supreme Court of North Dakota held that a board 
of education had the power to forbid pupils from wearing metal 
heel plates in sch(M)l.^'*** 1 he justification for the rule was that the 
fl(M>rs were being damaged ami a disturbance created by the noise 
of the heel plates. The parents' claim of the right to determine 
the clothing to be worn to school by their children was held to have 
to give way to the public interest in "the conservation of school 
property'' and the maintenance of good order and discipline in the 
school. 

In t^^* the Supreme Judicial Court of Massachusetts sustained 
a school board's enforcement of a rule that, though aimed primar- 
ily at membership in secret societies, barred the wearing of insignia 
and apparel of such societies (m schwd premises,*^® 

I he first published decision specifically <m the wearing of slacks 
by girls was cme decided by a New York trial court in 1%9.**^ Con- 
tested w^as a regulati(m prohibiting slacks except if permitted by 
the principal between f^ecember 1 and March "SI on petition by the 
student council when warranted by cold or inclement weather. A 
girl pupil who had been punished by detention for wearing slacks 
sought an injuncti(m against enforcing the entire dress code, includ- 
ing the section on slacks. Although the court refused to annul the 
whole dress code, it ruled that the board had no power to enforce 
the specific rule. It reasoned: 

The simple facts that [ihe rule] applies only to female students and 
makes no differentiation as to the kind of slacks . . . make evident 
that what is being enforced is style or taste and not safety, order, or 
discipline. A regulation against the wearing of bell-bottomed slacks 
by students, male or female, who ride bicycles to school can probably 
be justified in the interest of safety, as can, in the interest of disci- 
pline, a regulation against slacks that are so skintight and, therefore, 
revealing as to provoke or distract students of the opposite sex, and. 
in the interest of order, a regulation against slacks to the bottoms of 
which small bells have been attached.^**^ 

A federal district court in New Hampshire has held that a blanket 
prohibition against the wearing of dungarees is unconstitutional.^^^ 
I'aking heed of the position of the First Circuit in Richards (infra) 
in regard to student hairstyles, the court said that the Circuit*s rea- 
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soning should encompass a person^s right to >vcar cKithes of his o>vq 
choosing. One parent had testified that she had sent her son to 
schcM)! in bhie jeans because she couhl not afford to buy him a pair 
of dress pants: however, the plaintiff in the case did not raise the 
question of financial means. *lhe court noted that, ''on the scale of 
values of constitutional lilKTties, the right to wear clean blue jeans 
to school is not very high/' Nevertheless* the court stated it had 
"considerable difficulty accepting* the view of the principal and 
the chairman of the board that wearing work or play clothes un- 
dermines the education process because students tend to become 
**lax and indifferent/* 

The court particularly noted that no evidence was presented as 
to the type of dress worn by pupils in other schools and that the 
only expert testimcmy to the deleterious effect of the proscribed 
chithing was offered by the principal The court declined to con- 
sider the president of the board qualified as an expert in the field 
of educaticm and teaching, (fie was an airline pilot who had ex- 
pressed the view that the type of school dress worn by students in 
California was sloppy and that California high school students 
had poor academic records,) The court commented: 

We realize that a school board can* and must« for its own preserva* 
tion exclude persons who are unsanitary, obscenely or scantily clad* 
Good hygiene and the health of the other pupils require that dirty 
clothes of any nature* whether they be dress clothes or dungarees^ 
should he prohibited. Nor does the Court see anything unconstitu* 
tional in a school hoard prohibiting scantily clad students because 
it is obvious that the lack of proper coverings particularly with 
female students* might tend to distract other pupils and be disrup* 
tive of the educational process and school discipline*^^^ 

In a federal case in Texas, ultimately not decided on the merits 
under the doctrine of abstention, the court found "'not invalid on 
its face'* a rule forbidding girls to wear "any type trouser gar- 
ment."*** In this case the girl involved had worn a pantsuit and 
had participated in a "walk out'* to convey opposition to and dis- 
approval of the sch(K)l dress code. More recently the highest court 
of Kentucky said that a dress code provision prohibiting girls from 
wearing jeans raised **no issue of constituti(maI dimensions/***^ 

A rather detailed examination of some elements of a dress code 
was made by a United States district court in Arkansas**** The 
court said it thought the standard of review prescribed for hair* 
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styles by the Eighth Circ-uif Court of Appeals (infra) was applic- 
able to **dress'' provisions as wclh *Mf is, therefore* concluded that 
students have a constitutional right to govern their personal ap- 
pearance, with respect to their clothing or appareK subject to the 
right of the school authorities to establish those regulations which 
are net^essary in order to carry out the educational mission of the 
school/**^* But **the restriction upon one*s freedom is not as great 
or obvious or dramatic* overall* as a result of dress regulations as 
it is as a result of hair regulations.**^*** 

The court found unnecessary to carry out the educational mis- 
sion of the school **such a rigidly drawn, arbitrary, and, in part, 
overly broad regulation** as the following: 

Dresses, skirts and blouses, dress slacks and blouses or pant suits 
may be worn. No divided skirts or dresses; no jeans or shorts may be 
ivorn. Blouses that are straight around the bottom may be worn out- 
side the skirt or slacks. We will allow jeans that are made for girls 
to be worn providing: If the jeans open in front, a tunic or square* 
tailed blouse must be worn to conceal the opening. 'If the jeans open 
on the side, then an ordinary length blouse may be worn.^**^ 

On the question of length of skirts or dresses, the court found 
that a fixed length above the knee was sustainable (in relation to 
the legitimate objective of prohibiting immodest clothing in the 
school), whereas a fixed length beneath the knee was not. One 
factor in reaching the latter c(mclusion was that the restriction on 
length below the knee was not placed on c(ials. A second was that 
testimony indicated the primary reascm for adopting the regulation 
was prohibition of what the school officials termed *iMzarre'* or 
unusual clothing. On another point, the court found that a rule 
prohibiting **excessivrly tight skirts or pants'* was valid because 
it was related to the legitimate objective of prohibiting "'immodest 
or suggestive clothing'* and was not too vague or indefinite in the 
school context. 

Held invalid were regulations that ^^shirt taiK unless the 
tail is straight and hemmed, will be worn inside the pants,** **na 
frayed trousers or jeans will 1h* allowed.** **no tie-dyed clothing 
will be worn/* and **socks are required at all times.** The last-men- 
tioned rule had applied only to hoys. 

The Supreme Court of Idaho, which previously had decided by 
a vote of three-to-two that sch(M>l boards could not enforce general 
regulations regarding student hairstyles,*"'" extended that holding 
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to invalidate a dress code requiring female students to wear dresses 
or skirts not more than two inches above the knee.^"^^ Some stu- 
dents who wore *Vell tailored and neat** slacks or pantsuits were 
not permitted to remain in school in that garb. 

The trial court* after hearing numerous witnesses who gave con- 
flicting testinumy as to the effects of girls wearing culottes, pant- 
suits, or slacks in schcMiK ruled f(U* the plaintiffs. It determined that 
such apparel was ''not necessarily disruptive of school discipline or 
the instructional effectiveness of the schooK and had no detrimental 
effect on the safety or morals of the students attending the 
school The appellate court held that, although the evidence 
was conflicting, there was enough competent evidence to support 
the lower court's findings and that therefore the judgment would 
be upheld. 

Hairstyles 

By mid*19?4 the number of officially reported cases involving 
male hairstyles (on the head and or face) in public schools reached 
the magnitude of 1?0. A substantial majority of the cases have 
been decided in federal courts. Many have sought injunctive re- 
lief under 'Section 198V* and a substantial percentage of the pre- 
liminary injunction cases were not decided on the merits. 

No reliable trend in decisions for or against school boards is dis- 
cernible over the period. It is very important to observe, however, 
that courts during this period have accepted jurisdiction and have 
inquired into the reasons for the rules. The closeness of the scru- 
tiny of the rules by the courts as a whole has markedly increased, 
clearly as part of the evolution affecting all governmental activi- 
ties impinging on individual rights. The Supreme CouH. however, 
has consistently declined to review cases involving hau. styles de- 
spite the fact that the circuits are in disagreement on the constitu- 
tional aspects of some of the cases. 

The Supreme Court's attitude was presaged in 1%9 in Tinker, 
where the Court expressly pointed out that "the problem presented 
by [Tinker] does not relate to regulati(m of the length of skirts or 
the type of clothing, to hair style or deportment.*'^'^^ The Court 
then cited two cases, a Fifth Circuit hairstyle case on which the 
Court had denied certiorari a few months earlier^^'* and a 1923 de- 
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cision in a drens case by the Supreme Court of Arkansas.^^^ Both 
cases had been decided ajfuinst the students. 

At this writing the circuits continue to be in basic disagreement 
regarding the disposition of hairstyle cases, The Fifth, Sixth, Ninth, 
and Tenth Circuits have supported the validity of such rules in 
general whereas the Kirst. Fourth, Sevciuh. and Kighth Circuits 
have not*'"'* The Third Circuit seems to have moved to the latter 
position,^**^* Several of the decisions were by votes of two to one, 

The first cases. The first appellate court decision on the ques- 
tion of control of student hairstyle was rendered by the highest 
state court of \fassachusetts in t%l.'''* There the ccmrt took the tra- 
ditional view* that it neeeded ''only to perceive scune rational basis 
for the rule requiring acceptable haircuts in order to sustain its 
validity. Ccmversely, only if convinced that the regulation of 
pupils* hair styles and lengths could have no reascmable ccmnection 
with the successful operaticm of a public schcwd ccudd w*e hold other- 
wise/**^^ rhe court stated that *V(mspicuous departures from ac* 
cepted customs in the matter of haircuts could result in distraction 
of other pupils/'^ V\iq court rejec-ted the claim that the domain 
of family privacy w*as improperly invaded and w*as unimpressed 
by evidence that the student had been a **professi(mal musician** 
and had perfcirmed at the Newport Jazz Festival, the New York 
World*s Fair, and other places. 

The first case dealing with hairstyles to be decided by a United 
States court of appeals arose in Texas.^'" A group of high school 
students had formed a musical group, signed a contract with an 
agent, and insisted that they were under contract with the agent 
to maintain their dress and personal appearance, including a so- 
called **Beatle** type hairstyle. On the opening day of school the 
students w^ere denied admission to the school because of their hair- 
style. 

The principal testified the boys* Icmg hair caused trouble and 
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ecimmotion, led t(i dbscene remarks, attraeted attention, and dis- 
rupted the classroom, lie stated that. tht»iigh he had not ruled out 
h»ng hair c(»mpletely. he did nt»t accept the extreme ''Beatle'* style. 
He further testified that the a^rent of the hoys had called him at 
home, inquired whether the boys would he admitted, and indicated 
he hud $4.(KK) invested in them and was willing to invest another 
$KO(X). .\dditi(mal testimtmy revealed that immediately after be- 
ing refused admittance the hoys had g(me to a hical recording studio 
and recorded a s(mg that C(mtained lyrics referring to the incident 
of being refused udmissitm by the principal. (\)pies of the record 
w*ere pnKluced and distributed by the agent to various radio sta- 
ticms in the area, and the record was played on the air. 

Ihe Court of Appeals for the Fifth Circuit upheld the school 
board by a two-to-one vote. 1 he Supreme Court denied certiorari 
a few months before it decided Tinker, in which it expressly dis- 
tinguished the case from Tinker. The opinion of the court of ap- 
peals included the fcdiowing: 

In view of the testimony of [the principal] as lo the various problems 
which anV in the school due to the wearing of long hair by members 
of the i^tudent body and the testimony of certain students that their 
hair style had indeed created «»me problems during ^hool hours^ we 
cannot say that the requirement that appellants trim their hair as a 
prerequisite to enrollment is arbitrary, unreasonable or an abuse of 
discretion. Therefore, the school regulation as promulgated by the 
principal, banning long bain is not violative of the state constitution 
or statutes. . . . 

The [United States] Constitution does not establish an absolute right 
to free expression of ideas* though some might disagree. The consti* 
tutional right to free exercise of speech* press, assembly, and religion 
may be infringed by the state if there are compelling reasons to do so. 
The compelling reason for the state infringement with which we deal 
is obvious. The interest of the state in maintaining an effective and 
efficient school system is of paramount importance. That which so 
interferes or hinders the state in providing the best education possible 
for its people, must be eliminated or circumscribed as needed. This 
is true e%*en when that which is condemned is the exercise of a con- 
stitutionally protected right' 

The first modern appellate state court decision against a school 
iKiard^s hairstyle policy was rendered in California.^^^ A student 
had been excluded from school under a dress policy that provided 
"extremes of hair styles are not acceptable.** In this case the stu- 
dent did not assert he had the right to disobey rules directed to his 
hair. The rule was attacked cm the gr(»und of unconstitutional 
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vagueness heciuise the expression **extreines of hair styles** was not 
clarified in the rules or in their application* 

Ihe court fcnind substantial evidence that long hair on male stu- 
dents had had a disruptive effect at the hifrh school and that the 
public had obvious interest in an undistracted educaticuud pro- 
cess at the school. However, the anirX observed that because the 
inhibition of hairstyles restrains freedom of expression **the stand- 
ards of permissible statutory vagueness are strict and government 
may regulate '(udy with narrow specificity/ . . . *K\tremes of hair 
styles* . . . are not facts: whether a given style is *extreme* or not is 
a matter of opini(ui. and the definitive opinion here rested in the 
sole and neither cimtrolled nor guided judgment of a single 
schonl officiah**^^* 

The court pointed out that the importance of an education to a 
child is substantial; therefore, the .state cannot ccmdition the avail- 
ability of edu(*ation an the chiUrs compliance with an unconstitu- 
tionally vague standard of conduct. However, the court stated 
that the governing board could exercise its statutory rule-making 
powrr to adopt clear rules covering aspects of student dress and 
appr^rance having an adverse effect on the educati(mal process at 
the -rbool. Ihus the court was not in c(mflict with a prior Cali- 
fornui appellate de€*isi(m upncdding a ban on beards on the ground 
of tlu'ir being a disruptive influence on the educational process.*^*"' 

I hi' first federal appellate court to rule against school atithor- 
ities was the Court of Appeals, Seventh C^ircuit.^'^*^ The vote was 
two to one to invalidate the f(dlowing regulati(m: 

Hair «ihould be washed. rombfH^ and worn so it does not hang below 
the follar line in the back, over the ears on the side and must be above 
the eyebrows. Boys should he clean shaven: long sideburns are out. 

The plaintiffs were two male high school students with bmg hair 
who were barred fnmi attending scbo(d until their appearance con- 
formed to the rule. . 

In the trial before the district court* the school board contended 
that the regulation was valid and that to allow students not to 
respect board regulaticms wcndd be improper for a court. The board 
argued that failure to obey a regulation is a cause of disruption 
and that judicial interference with the board's authority would 
only intensify such disrupticui. Furthermore, it asserted that learn- 
ing to respect authority is a part of students* education. 
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Th(* district court gave great weight to the lack of evidence in 
support of the school board's assertions: 

With respect to the "distraction'' factor, the showing in this record 
consists of expressions of opinion by several educational administra* 
toiH thai an abnormal appearance of one student distracts others. 
Tht-re is no direct testimony that such distraction has occurred. 
There has been no offer of the resuhs of any empirical studies on the 
sul»j»*ct by educators* psychologists, psychiatrists, or other experts. 
. . , From the testimony of the educational administrators, it appears 
that the absence of such amplification is not accidental; it arises 
from the absence of factual data which might provide the amplifica- 
tion. 

With respect to the "'comparative performance" factor, this record is 
equally barren. ... No hard facts are adduced even from a limited 
sample to demonstrate thai the academic performance of male stu^^ 
drrils with long hair is inferior to that of male students with short 
hail, or that the former are less active or less effective in extra*curri- 
cular activities.*"^ 

The court concluded that the school officials had "fallen far 
short" nf bearing the "substantial burden of justification'' required 
for a rule or statute *Vhich rudely invades ... a highly protected 
freedom." It ordered the students reinstated, with any notation of 
disciplinary action to be expunged from their records. 

The opinion of the court of appeals stated* **The right to wear 
one*s hair at any length or in any desired manner is an ingredient 
of personal freedom protected by the United States Constitu- 
tion.''**-'' Without precisely clarifying the derivation of the right* 
the court said that it **clearly exists** and is applicable to the states 
through the due process clause of the Fourteenth Amendment. This 
being so, to limit or curtail the right, the state has a substantial 
burden of justification. 

Avoiding a direct confrontation with the reasoning of the Fifth 
Circuit, the court said: 

The failure of [school authorities] to sustain any burden of sub^tan* 
tial justification distinguishes the case at bar from the situati j in 
[Ferrell {supra)] upon which the appellant School Board heavily 
relies. In FerrelL the court in upholding the constitutionality of the 
school regulation found that wearing of long hair by students created 
disturbances and problems during school hours. . . [I]n the case at 
bar there is no evidence of any disturbance created by the long hair 
of the 8iadents.^<><» 
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Regarding the possilnlity of its decision having a potential ad- 
verse effect on discipline, the court observed: 

To uphold arbitrary school rules which "sharply implicate basic 
constitutional values'""* for the* sake of some nebulous concept of 
school discipline is contrary to the principle that wf are a povern- 
men! of laws which are passed pursuant to the l/nited States Consti- 
tution.i7« 

Federal Circuits ^eneruUif supporting hoards. Beginning with 
Ferrcll (supra), the Court of Appeals, Fifth C ircuit, has decided 
more hairstyle cases than any other circuit. The matter appar- 
ently was finally resolved for that circuit in 1972 by an en banc 
vote of ei^^ht-to-scven.'"' In this decisicm the court said, '*We hold 
that no such right [*to wear one's hair in a public high school in 
the length and style that suits the wearer'] is to he found within 
the plain meaning of the Constitution/'^'^ 

I hc court then rejected the frequently advanced claim that the 
wearing of long hair is **symbolic speech by which the wearer con- 
vey*; his individuality, his rejection of conventional values, and the 
like/' The court said it was doubtful that long hair had sufficient 
communicative content to entitle it to the protection of the First 
Amendment. It stated that the wearing of long hair generally was 
simply a matter of personal taste or the result of peer-group influ- 
ence. The court observed that in Tinker the Supreme Court had 
expressly differentiated the armbands in that case (which were 
**ch)sily akin to *pure speech'") from hairstyles. 

Also rejected was an assertion that privacy of students was un- 
constitutionally invaded by hairstyle regulaticms, Ccmcerning the 
content i(m that the right to wear hair at any length inheres in the 
liberty assurance of the due process clause of the Fourteenth 
Amendment, the court said. **It is our firm belief that this asserted 
freedom does not rise to the level of fundamental significance 
which would warrant our recognition of such a substantive con- 
stitutional right;'^^** 

As to the relationship of federal courts and schooK the court 
commented: 

Federal courts, and particularly those in this circuit, have unflinch* 
in^jly intervened in the management of local school affairs where 
fundamental lihertiea, such as right to equal education, required 
vindication* At times that intervention has^ of necessity, been on a 
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nia>sive Hut in the pn*y areas where fundamental rights are 

not implicated think the wisi^r course is one of restraint*"^ 

Ihe court euncluded with the following summation: 

(Ii\en the very minimal standard of judicial review to which these 
rc^nihitions are pioperly suhjtH-t in the fe^leral forum, we think it 
pr«»|)er to unnoum e a per se rule that such regulations are constitu- 
tionally valid. Henceforth, district courts ne<H) not hold an evident- 
iary hearing in cases of this nature. W here a complaint merely 
alleges the constitutional invalidity of a high school hair and groom- 
ing regulation* the district courts are directed to grant an immediate 
motion to dismiss for failure to state a claim for which relief can be 
granted. 

In conclusion* we emphasize that our decision today evinces not the 
slightest indifference to the personal rights asserted by Chesley Karr 
and other young people. Rather, it reflects recognition of the inescap- 
able fact that neither the Constitution nor the federal judiciary it 
created were conceived to he keepers of the national conscience in 
every matter great and small. The regulations which impinge on our 
daily affairs are legion. Many of them are more intrusive and ten- 
uous than the one involved here. The federal judiciary has urgent 
ta>ks to perform, and to be able to perform them we must recognize 
the physical impossibility that less than a thousand of us could ever 
enjoin a uniform concept of equal protection or due process on every 
American in every facet of his daily life.^"'* 

I hc Sixth Circuit has expressly rejected the claim that the rea- 
sonableness of a grooming rule should be judged only in relation 
ti) the activities of a particular student. It has held that "reason- 
ableness is to he assessed in the context of the general purposes of 
the school itself/***" In the case containing the view, the court ex- 
pressly stated that it was reaffirming the principles set forth in the 
first Sixth C ircuit hairstyle case,'*" which the Supreme Court had 
declined to review. In the earlier case it was found that two boys 
had flouted a hairstyle rule with conse(|iient disruption of ''class- 
room atmosphere and decorunr* and the causin{r of ''disturbances 
and distractions among other students and [interferences] with the 
educational process/' leachers and sttulents had testified to this 
effect. 

A district court in the sixth circuit decided a case involving a 
Michigan student who grew his hair long to express convictions re- 
garding intolerance of dissent in the community and particularly 
intolerance for dissent regarding the Vietnam war.^^® The student 
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believed that the outward appearance of conformity was a visible 
sijrn of inward eonforniity of thoiift:ht to which he desired to rejrister 
disajrreement. Hie sytnl)olism was in fact perceived by those at 
whom it was directed, There was evidence that the student's father 
independently had decided to allow his hair to jrrow for parallel 
reasons, that the studenf had attended antiwar rallies, and that the 
boy and his family Imd suffered abuse for their views. 

The court found that the lonjr hair was not a **niere whim** or 
aitempt to **kcep in tune with current fashion trends/* Rather, 
there was "clear communirative intent/* which distinpruished the 
case from the hairstyle cc*ses decided by the Sixth Circuit Court of 
Appeals. For this reascm the distric t court ruled for the student. 

The Ninth Circuit Court of Appeals has disrussed the weiftht to 
be }»iven testimony of welUcpialified and experienced professional 
personnel who believe a deleterious effect on the education process 
is introduced by the wearing of certain types of natural or artificial 
adornment/' On that point the court said: 

. . . fT]he shoo] dist'^icl . . . presenlefl affi<)avils of eleven teachers 
arul administrators in the hi^h school district whos(» disclosed ex- 
prrience ranpes from two and one-half years to seventeen years, 
Karh of these officials voices an opinion hased upon his or her pro- 
fr-'-ional experience that extreme hair lenpths of male students inter- 
f» rt*s with the educational pro<'ess. Each of the opinions mi<:ht he 
d»»l«ated to some extent as was done by the trial court. The fact re- 
mains, however* that the affidavits are from trained professionals 
who are in day to day obs'»rvation of their classrooms. While lawyers 
and judges may disagree, none of the affidavits is so inherentlv im- 
probable that it is lacking in value as evidence.^^" 

On the question of absence of disruption in the case at bar, the 
court held that the fact no disruption had occurred due to the hair- 
styles "does not establish that long-haired males cannot be a dis- 
tracting: influence which would interfere with the educative pro- 
cess the same as anv extreme in appearance, dress, or deport- 
ment"^''^ 

In ruling for school authorities the court observed: 

• 

This not a question of preference for or against certain male hair 
styles or the length to which persons desire to wear their hair. This 
court could not care less. It is a question of the right of school au- 
thorities to develop a code of dress and conduct best conducive to 
the fulfillment of their responsibility to educate, and to do it without 
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unconstitutionally infrinpinfr upon tht» riphtj^ of those who must live 
undrr it. We d() not helirve ilial the plaintiffs have estahlished thi' 
existence of any substantial ronstitutional rijrht which is in thes«» two 
instances heinp infringed. We are satisfied that the school authorities 
haw acted with consideraticni for the riphts and feelinps of their stu- 
dents and have enacted their rudes, including the ones in question 
here, in the In^st interests of the educational pn>eess» A court might 
disagree with their professituud judpment, hut it should not take over 
the operation of their schools J**'- 

The Court uf Appeals, Tenth Circuit, has held that "complaints 
which are based on nothin^r more than school repiilations of the 
length of a male student's hair do not *directly and shf*rply implicate 
basic constitutional values* and are not co^rnizable in federal 
courts/*^^'* Dealinjf with the "Miberty' assurance of the due process 
clause of the Fourteenth Amendment,** which it considered to be 
"perhaps the strongest C(mstituti(mal argument which can be made 
on behalf of the students/* the c(Uirt said that a regulation affect- 
ing this c(mstituti(mal guarantee depends for validity on the reason- 
ablt ness of the limitati(m placed on the regulated conduct. In the 
three (uses that it had consolidated for the appeal, the court ob- 
served that **(m surprisingly similar justificaticms*' two federal dis- 
trict courts had upheld the regnlaticm and one had held to the con- 
trary, Ihe court then stated: 

\\V doubt the applicability of the test of reasonableness in the deter- 
nn^nation of the nebulous constitutional riphts here asserted. The 
is^iie should not turn on views of a federal judge relating to the 
wi^idom or necessity of a school regulation controlling the length of 
hair worn by a male student in a state public school • • • 
The states have a compelling interest in the education of their chil- 
dn n. The states, acting through their school authorities and their 
courts, should determine what, if any, hair regulation is necessary 
to the management of their schools.^ 

In a subsequent case the Tenth Circuit declined to find the as- 
sertion of a religious issue by three Pawnee Indians sufficient basis 
for cHsiinguishing the case from Freemun^*"'* There had been con- 
flicting testimcmy as to the significance of braided hair, parted in 
the middle, as an essential part of the religious and cultural tradi- 
tion cif the Pawnees. The court observed: 

Although no precise formula has been developed, the Courts have 
hf*ld that the Fourteenth Amendment permits the states a wide scope 
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t)f dij^cTetion in cnacliuf^ laws which affect some groups of citizens 
^iiffcrenlly than others. The ronstilutional safejzuard is offended only 
if the classification rests on grounds wholly irrelevant to the achieve- 
ntrnl of the states* objectives. . . . 

. . . Common H'nse dictates that some uniform regulations are neces- 
sary in order to maintain order, spirit, M-holarship, pride and disci- 
pline in the operation of such a school system.'^*' 

The r<)iirt expressed the view that the judiciary would create a 
**vvritahle quujrmire** for sc hocd authorities if it were to require that 
no re«rulation impinge at all on any sincere belief held by a student. 

Federal Circuils fii'fwrullfj supporlinfi students. Of the United 
States courts of appeals ruling in favor cd' students in hairstyle 
cases, the Seventh (*ircuit has gone further than others in giving 
constitutional weight to the claim of students to a right to wear 
their hair as they desire.*"*' In 1970 the court reaffirmed what it 
had said first in Brven (supru), that "the right to wear one's hair at 
any length or in any desired manner is an ingredient of personal 
freedom protected by the United States (\)nstitution*' and that 
scho(d auth(»rities must satisfy **a substantial burden of justifica- 
tion" in order to exclude a student for the sole reason of hair 
length.^^* 

In this second hairstyle case to reach it. the court reversed a dis- 
trict court decision that the burden had been met by the school 
board. It found insufficient as evidence of disruption or interfer- 
ence with scho(d activities the testimony of two teachers and an 
assistant superintendent. Ihe teachers had claimed that the pre- 
sence of the long-haired student had caused some commotion and 
strain in teacher-student relaticms and that the student experienced 
diffictilty in (d)taining a microscope partner because of the length 
of his hair. The assistant superintendent had testified that long 
hair worn by a male student is inherently distracting to other stu- 
dents. In the words of the court, '*\Ve think that opinion evidence 
such as that offered by fthe assistant superintendent] often reflects 
only a personal view of the propriety of long hair and, in the 
absence of factual support, adds little in satisfying defendants' 
burden/**^^' The court added the observation that long-haired stu- 
dents should not be punished for disruption unless the school offi- 
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rials have actively trice! and failed to silence those persons who 
actualU engajrod in disruptive conduct. 

The hoard also had offered health and safety reasons to justify 
the rule, lestimony was jriven hy the chairman of the physical 
t*du(*atiiui department that lonjr hair may impair the vision of stu- 
dents enjrajicd in certain sports, that lonj? hair could **get caught** 
when students are usin^ the trampoline, and that those with long 
hair woidd be forced to jfo to class with wet hair after a shower 
folhminfr {?yni class. Another teacher testified that long hair 
creates ^ijrnificant danger when bunsen burners are in use. The 
court responded that health and safety objectives could be achieved 
through narrower rules directed specifically at the problems cre- 
ated by long hair* for example, shower caps and hair nets in labora- 
tories. 

**Sincc fundamental rights are involved, we believe that defen- 
dants arc required to employ narrow rules suggested by their test- 
imcmy and to avoid infringement of plaintiffs rights to an extent 
greater than is recpiired by health and safety objectives.**^^^ The 
court also held that since girls were not required to cut their hair in 
order to attend classes there was a denial of equal protection to 
male stiidents. **Despite the rationalizations offered by defendantsi 
we believe that their action in excluding plaintiff from [the school] 
resulted primarily from a distaste for persons like plaintiff who do 
not conform to society's norms as perceived by defendants.***^* 

Subse(piently. the Seventh Circuit invalidated part of a dress 
code regulating the length and style of hair for male students where 
the code had been developed bv a committee of students^ teachers, 
and administrators.*^^^ Student committee members were elected 
by the student body* and the code had been adopted by a majority 
of the students. The court expressly rejected the idea that the code 
gained validity merely by the method of its development. A con- 
sent provision in the challenged regulation authorized noncompli- 
ance if a parent appeared before the school principal and gave 
written consent for the exception of his child. This consent pro- 
vision was held not to save the code's constitutionality because it 
was C(msidered an attempt to discourage the exercise of the stu- 
dent's right. 

The First Circuit Court of Appeals, in upholding a student's 
right to wear his hair *7alling loosely about the shoulders,*' based 
its holding on the "liberty" assurance of the Fourteenth Amend-* 
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ment.^*'"* It said that "Miheriy* seems to us an incomplete protec- 
i\on if it encompasses only the rijrht to do momentous acts, leav- 
ing the state free to interfere w ith those personal aspects of <mr 
lives which have no direct hearinfj on the aliility of others to en- 
joy Hieir liberty "^ '^ The court found no '*outwei{rhing state inter- 
est justifying the intrusion" of forcing one to cut his hair in order 
to attend sch(K)l. Since hairstyles affect students twenty-four hours 
a day- regulations affecting hairstyles recpiire more justification 
than do most other parts of gnniming codes. The court ccmcluded: 

do not believe that mere unattrartiveness in the eyes of some 
parents, teachers or students, short of unch^anliness. ran justify the 
proscription. Nor . . . does such c-ompelled conforn;ity to conven- 
tional standards of appearance seem a justifiable part of the educa^ 
tional process.^ 

The Kighth Circuit Court of Appeals, in the first case to reach 
it, held that the student plaintiff **possessed a ccmstituticmally pro- 
tected right to govern his perscmal appearance while attending 
public school."'"** Aligning itself with courts that had ruled for 
students (m the question, it stated that *The comnum theme underly- 
ing (iecisi(ms striking down hairstyle regulations is that the Con- 
stitution guarantees rights other than those specifically enumerated, 
and that the right to govern one's perscmal appearance is (me of 
<hose guaranteed rights.***"^ (Interestingly* (me of the three First 
C ircuit judges in Richards (supra) was sitting by designati(m as 
one of the three judges in this case,) 

The court found **virtually no evidence in this record to support 
the sch(M)l board*s contenti(m that the hair regulaticms are neces- 
sary to prevent disruptions.'**'** The court believed two instances 
of actual disruption cited in the record were isolated and (mly tenu- 
ously related to hmg hair. Justifications relating to swimming 
pool sanitati(m and shop class safety did bear a rati(mal relation to 
hairstyle, but the administration failed to show why these partic- 
ular problems could not be solved by imposing less restrictive rules, 
such as requiring students to wear caps. 

Expressly following the reasoning of Breen, Crews, Richards, and 
Bishop (all, supra) the Fourth Circuit Court of Appeals adopted 
the view that a general regulation controlling student hairstyles 
was not constitiiti(mally supportable and that considerations of 
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safety ami health coiihl ho stTved with less restrictive measures 
aimed spec*ific*ally at solvinjr any hair problems unique to specific 
situation^J'*'* The court rcmimented. ''In short, we are inclined to 
think that faculty leadership in promoting and enforcing an at- 
titude of tolerance rather than one of suppression or derision would 
obviate the rchitively minor disruptions which have cKTurred/*^"" 
Despite its above holding, the Fourth Circuit was obliged more 
than a year later to vacate the judgment of a district court that 
had failed to apply the holding to a '^sparsely populated local com- 
munity/'^'*^ At about the same time it also ruled that a high school 
football player could not be denied his 'letter'* because he violated 
the coach's hairstyle rule after the football seascm was over.^*^^ *The 

doctrine of MaAsie is equally applicable to all school-controlled ac- 
tivities/*2«» 

The Third Circuit sustained school authorities in its first hair- 
style case in 1971. In 1972, h«)wevei\ the court distinguished a case 
from its earlier holding and struck down a general proscription 
against hmg hair. Ihe first decision supported a finding of justi- 
fication for the rule because "the educational process at [the 
schooll was disrupted during the t%9-19?0 school year when stu- 
dents refused to sit near [the student plaintiff] in class because of 
the dirtiness of his hair and in the cafeteria because they were 
afraid that his habit of leaning down over his food, apparently dip- 
ping his hair into the food, and then throwing his hair back, w^ould 
result in their being annoyed by the consequences/*^^* The court 
further observed that although other regulaticms— such as requir- 
ing clean hair at all times— might have alleviated the problem, it 
was constrained not to substitute its judgment for that of the school 
board. 

In the second case the court rejected the claim that long hair was 
bad for the educational environment.^'^'' It held a general hair- 
style rule to be unenforceable, except possibly in .shop classes* a 
point cm which the lower court had not made finding.s* 

State courts. Subsequent to the ca.ses from Massachusetts and 
California discussed previously, state courts deciding hairstyle 
cases have followed the same nonparallel lines of rea.soning as have 
federal courts, and they too have been divided as to results. A 
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sampling some points of law made in state eourt deeisions fol- 
lows» 



The Supreme Court of Kansas, in upholding a hairstyle rule» com- 
mented that the fact the regulation had heen drafted by a commit- 
tee of students, parents, teachers, administrators, and school hoard 
members and approved by the majority of all students did not 
make the regulation reasonable in a (constitutional sense,^"*^ How- 
ever, it did bear on the good faith of the board in adopting and en- 
forcing the regulation. 

The court further stated that learning **must be carried on in 
dignified and orderly surroundings if it is to be practiced satis- 
factorily. Obedience to duly constituted authority and respect for 
those in authority should be instilled in young people. • . • Careful 
recognition should be given t«) differences between what are rea- 
sonable restraints in the public classroom and what are reasonable 
restraints on a non-student on the public street corner.**^"^ The 
(*ourt added that ''local problems in carrying out the cducaticmal 
mission may vary widely depending on the locaticm of the district 
and the background of the people in that district.**^*^* 

The Court of Appeals of Oregcm expressly avoided any consti- 
tutional issue in deciding against s(*hool authorities nho attempted 
to enforce a hair rule.-"'* The court said that when the question is 
whether a school board has the power to adopt a rule in a certain 
area* the burden is on it to show (hat it has statutory authority to 
do so. The issue of burden of proof does not arise in this kind of 
situation as it does when validity of a rule in a legitimate area is 
questioned. 

In the instant case the court found the board had no authority 
for the rule because it bore no reasonable relation to the proper 
operation of the schools. The court cited a similarly reasoned de- 
cision from an intermediate appellate court in Arizona. That ap- 
proach, however, was subsequently vacated by the Supreme Court 
of Ari^ona. which found a contested dress code to be permissible on 
constitutional grounds. The supreme court stated that courts should 
not **attempt to decide in the first instance questions which have 
been delegated to duly elected and legally constituted local govern- 
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mental officers . . , [unless there is] a clear violation of . . • constitu- 
tionally protected rights/**-*'* 

It is not to he assumed that state courts will follow the lead of 
the federal rouri of appeals f<ir the circuit in which they are lo- 
cated. After the Ninth Circuit hehl that hairstyles are not pro- 
tected by the federal (^institution, the Supreme (*ourt of Alaska 
ruled that control of one*s hair was protected hy the state consti- 
tution and that only a compcUinfr state interest w(mld sustain a 
school board rule on the subject.-** It found the evidence offered 
for the rule to be inadccpiate to meet the state constituficmal stan- 
dard. 

Expressly rejeetinfr both the Eighth Circuit's reasoning regard- 
ing student hairstyles and its authority over Missouri courts, the 
Supreme Court of Missouri has stated that there is no substantial 
constitutitmid right involved in student hairstyle cases.212 ft said 
that a trial court had erred in considering itself bcmnd by the Eighth 
Circuit's pronouncement to the contrary. I he case at bar was moot, 
but the court said future can^s should be decided in line with Mis- 
s<mri precedents as to the discretionary power of local school boards 
to (*(mtrol student conduct. 

Rules for specific activities. Where schmd boards attempt to en- 
force a hairstyle rule as a prerequisite to participation in a spe- 
cific activity, the courts examine ch»sely the relatiimship of the long 
hair to that activity. If safety or health is truly a reason, the c<nirts 
are in agreement that s<)mething may (in s^mie cases must) be done 
by school authorities. However, whether long hair must be cut, or 
whether s<une less drastic alternative (for example, wearing a hair 
net or washing the hair) will suffice is a quesfiim resolved differ- 
ently by different ccmrts. 

On the general (piestion of short hair for athletes the divergence 
of judicial outcfimes persists. One shoidd note, however, that fre- 
cpiently differences in result are related to the wordings of rules, 
to the parti(*ular sports involved, and or to the quality of evidence 
presented by the scluwd authorities to support the rules. 

.\ United States district court in California upheld a board of 
cdiicati<m*s enforcement of a gnxuning regulation including a pro- 
vision that all "athletes*' be clean-shaven and hair "be out of the 
eyes, trimmed above the ears and above the collar in the back.**^** 
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The roupt found coiivinrinfr the testimony offered by coaches and 
others to demonstrate not only that long hair could interfere with 
performance in certain sports* hut **that athletic pro{;rams provide 
a unique form for the development of discipline* individual sacri- 
fice ami teamwork not available in other school programs/**^'* On 
the question of morale as a basis for enforcing a dress rmle the 
ctMirt said that alth(uigh there were cliverfient views, **the several 
coaches called by the defendants considered the enforcement of 
such regulaticms as legitimate means of buildir.g team morale, dis* 
cipline and team spirit/*"'"^ 

The ccmrt stated it was ^^particularly important'' to observe that 
the rule had long been in effect, that recently it had been reaffirmed 
by the school hoard after thorough considoraticm involving **the 
community, the educators, coaches students, and administrators/' 
and that it was not an instance of imposing discipline for the sake 
of discipline and conformity alone. 

A United States district c(mrt in Vermont took a different view 
in regard to such a provisi<m in an athletic code."^'^ Plaintiff stu- 
dents desired to play on the tennis team. The court found: 

There is no credible evidence in this rase that hair length affeils the 
performanre of the tennis players at any rompetilive level. The 
t»»nnis roach himself indirated that headbands could be and are worn 
to keep hair and perspiration out of the competitor*? eyes. The 
evidence made it clear that a lonp haired player with a headband was 
not at a competitive disadvantage vis*a«vis a player with close cropped 
hair. In short, the rerord is barren of any evidence that lonp hair is 
a handicap to performance in the sport of tennis. 
There is no credible evidence thai long hair on an athletic team of 
any kind creates dissension among the team inemlwrs. In fact, the 
evidence is that the tennis team involved in this case was fret* from 
dissension before the plaintiffs were excluded from participation.-'' 

While observing that training and health rules must be obeyed, 
that concliu't at prartire sessi<ms must be in "preeise rcmformity 
with sehechdes and objectives/' and that during eompetiiion the 
coaeh*s instructions **must he accepted \vith(nit (|uesti<m/* the court 
rejected the argument that conformity and uniformity were es- 
.sential elements in <lie maintenance of a high sch(K)I athletic pro- 
gram. 

Where hairstyle or other appearance deviati(ms substantially in* 
terefere with the rights of others^ schcml authorities can intervene* 
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Thus« beards and lonjr hair on students at a vocational school could 
be barred in order to create a positive image of the school in the 
eyes of potential employers >\ho came tm campus to recruit.**^ 
Furthering job opportunities for graduates meets the test of a state 
interest sufficient to support the rule. Nothing >vas in the record 
to impugn the good faith o\ school authorities in promulgating the 
hair code. The court stated: 

• • . [T]he record amply supports the joint judgment of the students, 
the faculty and the administration that l>eards and long hair styles are 
prejudicial to effective joh opportunities in industry and that the 
economic welfare of the students is best s<*rved hy the restraints im- 
posed by the code. • . . The necessity of this regulation i** «hn\vn by 
the concrete and specific testimony of the Dean of Students as to the 
attitude of industry representatives with whom he had had wide con- 
tacts* » » » 

In summary, because of the schoors interest in advancing the eco* 
nomic welfare of its students, because the hair regulations are reason- 
ably calculated to further this interest, and because the regulations 
are grounded upon an adequate factual basis, the Court is satisfied 
that defendants have made a showing sufficient to sustain their sub- 
stantial burden of justification.^ 

Where the facts were "very nearly similar to the facts of* this case, 
another case was similarly decided three years later.^-^ 

The authority of school boards to place some restrictions on hair- 
styles as a condition for participaticm in hand activities has been 
judicially approved. In the words of a federal court in .Arkansas: 

There is no evidence here that the school is trying to prevent plain- 
tiff from protesting against the Vietnam war or against anything 
else, or that it is trying to punish him for his protest. The school au- 
thorities simply think that a member of the s<*hool band ought to 
conform to generally accepted norms as to hair length and styling 
and should be willing to make a choice tietween leaving the band, 
on the one hand, or rnnforming his or her hair to school require* 
ments, on the other hand.^*-^ 

It should be noted, however^ that if long-haired females are allowed 
in the band, long-haired males cannot be excluded.^^^ 

A grooming regulation covering hairstyles that would be accept- 
able for participants in an optional postgraduation 'diploma cere- 
mony** has been sustained by the Tenth Circuit.^*-*'' The trial court 

218. Farreil v. Smith, 310 F. Supp. 732 (D. Me. 1970). 

219. /rf. at 738 39. 

220. Binhop V, Crnnenaro, 355 F. Supp. 1269 ^D. Maw. 1973). 

221. Torlpy v. Daunhauer, 312 F. Siipp. 811. 815 (E.D. Ark. 1970). 

222. Conliivtt V. Chonko, 315 F. Supp. 953 (N.D. Ohio 1970). 

223. Christmas v. £1 Reno Board of Education, Independent School District No. 34, 
449 F^d 153 (10th Cir. 1971). 




said that the case involved only the "narrow'' question of whether 
the student, who had received the official certificate of graduation, 
had a right to attend the elective postgraduation ceremony "with- 
out complying with the reasimable dress and grooming require- 
ments established for that and other extra-curricular activities and 
ceremonies/*^-* 

In holding for schmd authorities the court t^ iod the case to be 
"more nearly akin to cases where a student claims a right to play 
f(K)tball or participate in a parade of a school band in violation of 
rules or without the proper band uniform and required groom- 
ing."2::"i In these situations the court apparently believed school 
authorities were clearly empowered to act. 

In a federal case arising in Iowa a sch(Mil board offered as partial 
justification for a hairstyle rule being applied to a female student 
that the typing instructor was unable to see the student's eyes dur- 
ing class. On this point the court said, **\Vhile the Court [did] not 
doubt the pedagogical importance of eye observuticm in typing, the 
Court, as trier of fact, was totally unconvinced that such a problem 
actually existed in this case/*** 



SECRET SOCIETIES 

State Statutes 

The first appellate case that involved a state statute regulating 
secret s(K*ieties in public schools was decided in California in 
J9I2>»27 The enactment provided: 

From and after the passage of this act, it shall be unlawful for any 
pupil, enrolled as such in any elementary or secondary school of 
this state, to join or hecome a member of any secret fraternity, soror- 
ity or club, wholly or partly formed from the membership of pupils 
attending such public schools, or to take part in the organization or 
formation of any smh fraternity, sorority or secret dub; provided 
that nothing in this section shall be construed to prevent anyone sub- 
j<Tt to the provisions of the section from joining the order of the 
Native Sons of the Golden West, Native Daughters of the Golden 
West, Foresters of America or other kindred organizations not directly 
asso<'iated with the public schools of the state,-^^ 

Local boards were empowered to enforce the provisions of the act 
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and were required to suspend or, if necessary, expel pupils who 
refused to comply. 

The statute was first attacked on the ground that it created an 
improper "imnninity to certain pupils in the public schools of the 
Mate, vi/., those in the noraud schools/' hccause only elementary 
and seconchiry schools came under the provision of the act. It was 
further contended that the statute jcranted a privilege and immun- 
ity to the groups named in the statute and thus constituted an un- 
equal applicaticm of law. 

The court held the classification *Vlenu*ntary and secondary 
schools" to be valid. Further* the court uphehl the exceptiori of 
certain groups because these organizations were not "directly as- 
siK'iated with the public schools of the state"; the distinction be- 
tween groups directly associated with the public schools and those 
not \\&s a constitutional one. 

To *he claim that the deprivation of a citizen^s right to attend 
public school if he belonged to a barred society violated the Four- 
teenth Amendment, the court answered that those rights and priv- 
ileges granted to citizens that depend solely on the laws of a state 
are not within this constitutional inhibition, i he court said no 
person could lawfully denmnd to be admitted as a pupil to a public 
school merely because he is a citizen. 

Although not directly involving the public schools, a decision by 
the rnite<l States Supreme Court three years later seemed to firmly 
establish the right of a state to prohibit membership in secret so- 
cieties by students attending public educaticmal institutions.--" A 
rule forbidding membership in fraternities was unsuccessfully chal- 
hMiged by a student seeking admission to the University of Mis- 
sissippi. The Court found that the ccmtrol of the university was 
under the state of Mississippi and that "whether such membership 
makes against discipline was for the stale of Mississippi to deter- 
mine. ... It is not for us to entertain conjectures in oppositicm to 
the views of the state, and annul its regulations upon disputable 
considerations of their wisdom or necessity/-*"^" 

It is vt*ry tritf* to say that the riphl to pursue happiness and exercise 
rifrhts an<l liberty are subject in some dejrree to the limitations of the 
lasw ami the ronriition upon whirh the state of Mississippi offers the 
eomplainant free instruction in its University, that while a student 
there he n^nounre affiliation with a society which the state considers 
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720 a915K 
230. liL at 723. 



-60- 




inimical to disciplinr, finds no prohibition in the lUh Amend- 
ment,^'** 

Despite the Uaugh decision, persistently through the years 
numerous eases have dealt witli control of sororities and fratern- 
ities. All attacks on the validity of statutes have failed, even in- 
cluding a challenge to a Michigan statute that required suspension, 
expulsion, or withholding of credit and a diploma fnmi anyone en- 
rolled in a puhlic schocd w ho was a nUMuher of a secret societyr**- 
In that case a high school senior who helonged to a fraternity was 
permitted hy the board to remain in scho(d hut was denied credits 
essential to receiving a diphuna. I he student, iiwiire of the pen- 
alty, elected to challenge the constituticmality of the statute. He was 
unsuccessful, the Supreme (*ourt of Michigan following the ll'augh 
reasoning as regards the Fcuirteenth Amendnu^nt. and, further* 
finding that liecause of his willful vicdaticm of the statute the pen- 
alty did not ccmstitute a cruel or unusual punishment. 

The United States Supreme C*ourt in IW affirmed a lower court 
ruling that the State of Louisiana could enact a statute empower- 
ing local l)oards to suspend or expel ujenibers of secret societies/--*^ 
In this case, however, the children involved were beycmd the age 
of compuls<>ry school attendance. 

Some of the cases in this area warrant special attenticm because 
of judicial statements about particular ccmtenticms. The issue of 
the right of parental c(mtrol was raised in a Florida case. How- 
ever, the highest state court found the issue not relevant in its de- 
cisi(m uph(d(Iing the C(mstitutionality oi the statute."-*^ It flatly 
stated. ''We cannot see that the (juestion of state versus parental 
control enters into the picture in any manner. The public school 
system luis a very definite phice in our scheme of things and the 
(piesticm in every case is whether or not the high school fraternity 
or sorority disrupts or materially interferes with that purpose.''"**'' 
The Supreme C ourt of Oreg(m in 1912 discussed the issue of con- 
stitutional rights of pupils in a case involving a local board's rule 
established to implement a 1W> state statute.-*^'^ The statute "de- 
clared unlawful secret societies that may "exist anumg the pupils 
of any of tlie public schools" in the state, and made it "the duty of 
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each school boarcP* to **siippress all secret societies** of pupils. 
Boards were authorized to suspend or expel **all pupils who en- 
gage in the orgaai/atioii or inaintenanc e cd such societies/* 

After a period (d loose enforcement, the local board adopted a 
series of rules to rejrulate the kinds (d orjrani/ations that would ho 
permitted to operate in the sc hools. One rule provided that any 
organization o[KTating in a school must comprise only regularly en- 
roiled students of that school* Thus. iDtersehocd clubs and those 
containing as members graduates or students who had dropped out 
of school would not be permitted. The validity of this rule was the 
principal question. 

The court, in uphcdding school authorities, said: 

There is nothing in Rule 7, nor in any other of the rules adopted by 
the school board, which prevents the minor plaintiffs from assembl- 
ing and associalin}: freely at any time and place, outside of school 
hours, approved by their parents, with children from other hiph 
schools. publi(^ or private. This is their 4*onstitutionaI right. But 
they have no constitutional right to be members of clubs organized 
in the high si hools. and composed of children attending different high 
schools* and which the school board may have substantial reason for 
believing to be inimical to the discipline and effective operation of 
the schools. . . . When they fthe students] avail themselves of that 
opportunity [of public education] they must, in the nature of things, 
submit to the discipline of the schools and to regulations reasonably 
calculated to promote such discipline and the high purpose for which 
the schools are established— the education of youth, which is not 
limited to the imparting of knowledge, but includes as well the de- 
velopment of character and preparation for the assumption of the 
responsibilities of citizenship in a democracy. To attain these ends 
not the least in value of the lessons to be learned are the lessons of 
self-restraint, self-discipline, tolerance, and respect for duly consti- 
tuted authority. In this regard parents and ihe s(*hools h^e their 
respective rights and duties, which complement one another, and may 
be exercised and discharged in cooperation for the welfare of the 
child and the state.^**^ 

A similar point of view was taken a decade later by the Court 
of Appeals of Ohio/-'*'' At issue was a local board regulation that 
prohibited public scho(d pupils who were members of .secret so- 
cieties from participating in "athletic, literary, military, musical, 
dramatic, service, scientific. s(*h(dastic, and other similar activities.** 
Further, such students were not elipble for awards, student office, 
or the honor society. An anti-secret-socicty statute existed in the 
Ohio penal code, but the court commented that the statute was not 
necessary to the sustaining of the board's policy. 

237. W. at 578 79. 
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The meetings of some clubs prohibited by the rule were held in 
the homes of parents, not on school property. However, the court 
stated boards of education couhl act as did this board against any 
organizations having a deleterious influence on school operation. 
The court heeded the assertion of school authorities that the clubs 
had a divisive effect and created administrative problems* The 
argument that the rule denied parents the right to select associates 
for their children off school premises was not persuasive to the 
court. No "naturaP* or constitutional rights of parents or pupils 
were deemed violated. 

Some suits have contested the applicability of anti-secret-society 
statutes to particular groups. Phis issue appeared in the previous 
case. Ihe clubs in that case had essentially the attributes of secret 
societies — *>ushing/* pledges, initiations, pins, secret words, and 
membership only on approval of club members. 

Whether a club was "secret'* figured prominently in a ruling by 
the Court of .Appeal of (*alifornia.'-'"* In reversing the trial court, 
the higher court ol)served that the bylaws of the organizaticm in 
questicm permitted only 20 girls throughout the entire Sacramento 
school system to be rushed during a semester. Names were pro- 
posed by letters of recommendation and each candidate had to be 
sponsored by three members, the only ((ualifications being that 
the girl must have reached ninth grade* have a average, have 
read two books not prescribed as compulsory reading, and "not 
have been a member of a club of the nature of , , , [the club in 
questicm] within four years.*' Candidates were then selected by 
an admission committee of 16 girls in a process "so secret that the 
general membership t>vas] never apprised of those who comprise 
its membership.**-^" The court described the ritual of the club and 
concluded the activities were sufficient to justify legally character- 
izing the club as secret. 

Acting under a Texas statute barring secret societies in public 
schools, the board of education of Fort Worth adopted a regulation 
requiring parents of students in jtmior and senior high schools to 
sign an application for enrollment that included a certification that 
the student was not a member and wcndd not become a member of 
a secret society. The test contained in the statute for waat consti- 
mtes a secret society was that additional members from the pupils 
in the sch(K)l were selected by decisicm of the membership rather 
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than by free choice of any pupil who was qualified by the rules 
of the sch(K)l to fill the special aims of the organi^^ation. 

Both the statute and the rule were challenged as applied to a 
certain type of organization* locally called "charity clubs/' mem- 
bers (>f which were chosen by boards of sponsors consisting in part 
of mothers of active meml>ers. The suit was unsuccessful in state 
courts and the Supreme Court denied certiorari.-^* The statute 
w^as found not to infringe rights of association of students or rights 
of parents to control their children. The charity clubs were found 
to be properly classified as secret societies* not in the category of 
Boy Scouts, Girl Reserves, Hi-Y, or Pan-American Clubs. 

Local Board Regulations 

The Supreme Court of Washington in 1906 decided the first ap- 
pellate case regarding control by public school authorities of secret 
societies of pupils in the absence of a pertinent state statuter"*^ The 
lM)ard of educati(m in Seattle had adopted a rule prohibiting mem- 
bers (jf '*Cireek-letter Fraternities*' from participating in extracur- 
ricular activities. Arguments similar to those that have been di- 
rected against state statutes were also directed against this local 
rule- These included contentions that fraternity members were 
"entitled to all the privileges of said high school/* that they were 
"unjustly prohibited from belonging t(V' extracurricular clubs and 
teatns and deprived of the "customary honors attending gradua- 
tion." that the rules were **in excess of lawful authority/* that 
there was "nothing objectionable in said fraternity/' and that, since 
its meetings were held in the evening at homes of the members with 
the parents' consent, the students were then "under parental con- 
trol.** 

The court learned from the evidence that the fraternity in the 
school was "a branch or chapter of a general organization having 
other (*hapters in various high schools throughout the country [and] 
that it [was] subordinate to a general or parent governing body.** 
Particular notice was taken of a magazine published by the fra- 
ternity that included the foHowing editorial comment: "The prin- 
cipal of the Seattle high school does not know what a fraternity i8% 
or he would not attempt to enforce his proposed futile plans. It is 
simply a case of all educators not educated. Imagine the monarch 
that could prohibit a man from wearing a fraternity pin. . . . We 
hope that others will learn and save us the trouble of summoning 

241. Pa^^el v. Fort Worth Indepcndrnt School District. 463 S.W^d 888 (Tex. Civ. App. 
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our army of ahle attorneys, who are willin^f to defend us in the 
courti$, and in doin^ so u ill make these iinedu(*ated beings feel their 
lack of knowledge with humiliation and rhagriu at the expense of 
the p(M)r unfortunates/'-^-^ The court further observed that letters 
published in the maga/ine fvom members of the Seattle chapter 
and other chapters showed a **spirit of insubordiuaticm'' against 
lawful school authority. 

The c ourt then addressed itself to the question whether the board 
of education had authority to adopt the rule, fn answering affir- 
matively, the court held that the forfeiting of "certain privileges 
which are no necessary part of the curriculum or class work" may 
be imposed an continuing members of the fraternity. The C(uirt ex- 
pressed the opini(m that "the board has not invaded the homes of 
any pupils, nor have they sought to interfere with parental custody 
and ccmtrol/'"^^ since the fraternities could ccmtinue to meet. 

The court relied heavily on the testimony of the principal, w^ho 
stated he had "found that membership in a fraternity has tended 
to lower the scholarship of the fraternity members/' He also testi- 
fied that ''the general impressicm that one gets in dealing with 
them is one of less respect and obedience to teachers. It is found 
that there is a tendency toward the snobbish and patronizing air, 
not <mly toward the pupils, but toward the teachers: there is a cer- 
tain ccintempt for school authority. ... In dealing with these fra- 
ternity members. I have been assured more than (mce that they 
considered their obligation to their fraternity [and particularly the 
nati(mal aspect of it] greater than that to the school."^^*^ 

One of the appellant's contentions wa^ that the trial court had 
erred because the evidence did not sustain its finding that all active 
members of the fraternity were high school students. The present 
court, howeven commented that the matter was immaterial. 

Although the view that local boards have implied powers to reg- 
ulate student membership in secret societies has been accepted to 
date by all courts, two cases recpiirc special attenticm. 

The Court of Civil Appeals of Texas nded on a point not in- 
volved in other cases.^^" It was that a rule barring fraternity mem- 
bers from participation in extracurricular activities may not be 
applied to such membership during vacati(m period. 
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The only case in which school authorities were not upheld in their 
rep^ulation of secret societies was decided against St» Louis school 
officials in 1922,-^" Fhe Supreme Court of Missouri stated that the 
domain of the school ceased when the chihl reached his home un- 
less his act was such as to affect the conduct and discipline of the 
sch(H)L The court found in this case that the evidence of the detri- 
mental effect of fraternity membership on the operaticm of the 
school was not sufficient to sustain the rule. 



MARRIAGE AND/OR PARENTHOOD 

Many school boards have been involved in litigaticm arising from 
various types of rules and regulations related to married students, 
pregnant students, and students who have beccmie parents. The 
basic question is. To what extent can school authorities deny or 
restrict the right to be instructed in the public schcnds that com- 
pulsory educati(m statutes confer on persons of certain ages? Al- 
though some aspects of the area have long been judicially settled, 
new issues are being raised and the courts are reexamining some 
old positions. 

Permanent Exclusion 

The highest courts of Mississippi and Kansas in 1929 enunciated 
the rule that marriage is not an acceptable basis for permanently 
excluding from school an otherwise qualiti«»d person. No appellate 
court has disagreed with this fundamental proposition. 

In the Mississippi case it was alleged that the rule excluding 
married pupils constituted an abuse of discretion by the board of 
educr.tion.^*'' . In defense of the rule the board argued that "the 
marriage relati(m brings about views of life which should not be 
known to unmarried children [and] that a married child in the 
public schools will make knt)wn to its associates in the .schools such 
views, which will therefore be detrimental to the welfare of the 
schcKils.***-*'* I he court, in invalidating the rule, commented. "We fail 
to appreciate the force of the argument. Marriage is a domestic 
relation highly favored by the law. When the relation is entered 
into with correct motives, the effect upon the husband and wife 
is refining and elevating, rather than demoralizing. Pupils associ- 
ating in school with a child occupying such a relaticm, it seems, 
would be benefited instead of harmed/*^'^ 
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The Kansas case concerned a girl who as a sophomore had left 
school at the end of the first semester, though she had been pro- 
moted* to the second semester.^'^* When she attempted to return to 
school the following fall, she was informed she would not be al- 
lowed to attend because she was married. The girl had borne a 
child **not prematurely'' less than six numths after her marriage, 
and had since separated from her husband. Evidence was of fered 
that, though the girl was still married, she associated with other 
men, and had "persuaded another girl sixteen years of age to ac- 
company her to a public dance." 

On the other hand, affidavits showed that the girl was of good 
moral character, that she had attended the dance in the company 
of her mother, and that cme of the males with whom she was seen 
was her cousin. The court by a four-to-three margin concluded 
the evidence was insufficient to warrant the board's excluding the 
girl from sch(H»l. It noted, however, that "the ccmstitutional and 
statutory right of every child to attend the public schools is subject 
always to reasonable regulation, and a child who is of a licentious 
or immoral character may be refused admission."^'^ It further 
stated: 

. . . [W]hile great rare should be taken to preserve order and proper 
discipline, it is proper also to sec that no one within school age 
should be denied the privilege of attending school unless it is clear 
that the public interest demands [It]. ... It is the policy of the state 
to encourage the student to equip himself with a good education. The 
fact that the plaintiffs daughter desired to attend school was of itself 
an indication of character warranting favorable consideration.^'^^ 

In 1%9 a United States district court in Mississippi considered 
a policy under which unwed mothers of school age were excluded 
from the public schools.^'^ The action was brought on behalf of 
all unwed mothers of school age. The essence of the complaint was 
that the policy violated the equal protection clause of the Four- 
teenth Amendment. The court agreed and invalidated the rule. 

The court spoke of the importance of education to a person liv- 
ing in modern society. The plaintiffs presented evidence that un- 
wed mothers allowed to continue their education are less likely to 
have a second illegitimate child. *Tn effect the opportunity to 
pursue their education gives them a hope for the future so that 
they are less likely to fall into the snare of repeat illegitimate 
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hirths."*"*' HowcvtT^ the court stated it was **awarc of the [school 
authorities^ fear that the presence of unwed mothers in the sch(K)ls 
will he a bad inf luence on the other students vis-a-vis their presence 
indicating* society*s approval or ^\c(juiescence in the illegitimate 
births or vis-a-vis the asMu iatton of the unwed mother with the 
other students r^''* The court then differentiated between the situa- 
tion of an unwed pregnant jrirl and that of an unwed mother: 

The Court can understand and appreciate the effect which the 
presence of an unwed pregnant jrirl may have on other students in a 
H-hool. Vet after the {rirl has the baby and has the opportunity to 
realize her wronp and rehabilitate ht»rseif. it seems patently unreason* 
able that she should not have the opportunity to po liefore some ad* 
ministrative liody of the sehool and seek readmission on the basis of 
her chanpred nuiral and physical condition. , . , 

. . . But aflt r the pirl has the child* she should have the opportunity 
for applying for readmission and demonstrating to the school that 
she is qualifieil to continue her education. The continued exclusion of 
a pirl without a hearing or some other opportunity to demonstrate 
her qualification for readmission serves no useful purpose and works 
an obvious hardship on the individual.^*'" 

The (ourt emphasized that an inquiry should be made into each 
ease and added that it "would like to make manifestly clear that 
lack of moral character is certainly a reas(m for excluding a child 
from public education/-^*^ 

Over two and a half years later the same c(uirt restated the prin- 
ciple that a irirl rannot be excluded from school for the sole reason 
that she is an unwed mother/-"" In this case the court awarded 
attorney^ fees to the plaintiff student because of the ^arbitrary** 
acti(m of the board. 

Exclusion with Alternative Opportunities 

Sometime^ when a student is excluded from re^rular public 
schooK he may be provided with alternative facilities for obtain- 
inj: educatituK In an Ohio case, for example, a board rule required 
that a jrirl withdraw from school because she was pregnant; how- 
ever, she was allowed to .ontinue school work at home/*^*^ The 
board successfully contended its regulaticm was in the interest of 
the physic al welUbeing of the girl and not a punitive measure. The 
court found it to be within the board's discreticm to determine that 
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the presence of pregnant girls might adversely affect "the discip- 
line and government of the students/' 

At issue in Texas courts was a rule that forbade admission of a 
married mother to the public sch(M)ls.-*^* The case was brought on 
behalf of a sixteen-year-ohl mother who was prevented from en- 
rolling. She was married but had filed for divorce. The rule pn> 
vided in part that if a married pupil wanted to start her family^ 
she must withdraw from public school. Such a pupil, however, 
could continue her education in the local adult education program 
and correspondence courses. 

The Court of Civil Appeals of Texas observed that the rule 
would forever prevent a mother from reentering public school. 
Furthermore, the adult education program in the Texas commun- 
ity would not accept her until she became twenty-one. and avail- 
able correspondence courses would not provide her with the credits 
necessary to enter college. Ihe court invalidated the rule, but 
stated. "This holding does not mean that rules disciplining the chil- 
dren may not be adopted, but any such rule may not result in sus- 
pension beyond the current term/*-*^^ 

A United States district court in Massachusetts granted a pre- 
liminary injunction against a plan through which a school board 
would in effect isolate from ccmlact with other students an eighteen- 
year-old pregnant unmarried senior.'^**'* Under the proposed ar- 
rangement, the girl was to be allowed to make use of school facil- 
ities after the normal dismissal time, to attend sch(K)l functions 
("games, dances, plays, etc ")* and to participate in senior class ac- 
tivities. Further, she could seek extra Lolp from her teachers and 
would be tutored at no cost if necessary. Her name would remain 
on the register until graduation day. and her examination would 
l)e taken at a time agreed cm by her and her teachers. 

The school board had a written rule that whenever an unmarried 
girl *'shall be known to be pregnant.** her "membership in the 
school*' would be immediately terminated. Observing the way in 
which the rule was being implemented in the case of the plaintiff, 
the court stated that although "it is clear that no attempt is being 
made to stigmatize or punish plaintiff . • . . it is equally clear that 
were plaintiff married, she would be allowed to remain in class 
during regular school hours despite her pregnancy/*^^^ 

The school principal was unable to state any educational purpose 
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to be served by excludinir the student from regular class hours* 
Also he conceded that her pregnant condition had not occasioned 
any disruptive incident or otherwise interfered with school activi- 
ties* llie policy of the school hoard was keyed to a desire not to 
appear to condone conduct hy unmarried students of a nature to 
cause pregnancy. I he school enrolled both junior and senior high 
students* The principal testified that because the younger stu- 
dents were still flexible in their attitudes they might be led to be- 
lieve the school authorities were condoning premarital relations if 
they allowed female students in the plaintiff's situation to remain 
in school. The court, however, observed that even if concerns of 
that nature were a valid ground for the regulation* the girFs being 
permitted to attend sch(H)l functions and participate in senior ac- 
tivities '^substantially undercut** such considerations. The court 
stated: 

In summary, no danger to petitioner^ physical or mental health 
resultant from her attending rlasif^s during regular school hours has 
been shn\%'n; no likelihood that her presence will cause any disrup* 
tion of or interference with school activities or pose a threat of harm 
to others has been shown; and no valid educational or other reason to 
justify her segregation and lo require her to receive a type of educa- 
tional treatment which is not the equal of that given to all others in 
her class has been shown. 2*'"* 

The plaintiffs case was handled by an organisation devoted to 
asserting students' rights. \\\is organization brought forth eight 
medical, psychiatric, smial work, and educational authorities who 
testified that the student would not be harmed by regular attend- 
ance and that the student might be harmed by the rule of the school. 

The assignment to night school of married students and students 
who are parents was upheld by a federal court in Georgia provided 
the education was equivalent to day school and there were no 
charges for either classrcMim instruction or textb(M)ks,2«<* (There 
were no fees for tuition or textbooks in the regular day classes.) 
Attacking the arrangement was an unmarried fifteen-year-old girl 
who had borne a child out of w^edlock. The court found that the 
policy did not penalize the exercise of a student's fundamental right 
of procreation. I fad it done so. the court said it w*ould have been nec- 
essary to show a compelling governmental interest in order for the 
rule to meet constitutional standards. 

Examining the school policy against the **rational basis" test, the 
court accepted the justification offered by the school authorities 
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that students whci marry or become parents are more precocious 
than other students and tfiat the mixinj; of the two groups of stu- 
dents would lead to disruption of the school. The court found no 
dispute on the point that students who married or became parents 
were normally mc^re precc^cious than the others. Therefore it was 
ccmceivable that their presen(*e in a rej;ular daytime schmil vould 
result in disruption, and the plaintiff offered no evidence to the 
contrary. 

Since an educational alternative was provided, there was no de- 
nial of equal protection of the laws. There would be a denial, 
however, if the student in this situation was recpiired to pay tuition 
and provide textlxniks as called for by the general policy covering 
night schcM)ls. The argument that the due process clause of the 
Fourteenth Amendment was violated by the conclusive presump- 
ticm that a parent will^disrupt the regular educational process was 
tersely rejected by the court, since it found no penalty to be in- 
volved in the application of the policy. 

Temporary Exclusion 

In a 1%? Texas case, relief was sought against the application 
of a rule that required students who married during the schmil 
term to withdraw from school for the remainder of the school 
year.'*^^" The appellate court struck down the rule, holding it was 
arbitrary because it made marriare. ipso facto, the basis for 
denial of a student's right to obtain an education. The school 
board tried unsuccessfully to distinguish the case from the pre- 
ceding (me by stating that the rule annulled in that case had the 
effect of permanently excluding the party from schools whereas 
the rule in the present case provided only for temporary exclusion. 
The Court of Civil Appeals stated succinctly: *Tf a student is en- 
titled to admissicm. the question of the lengih of exclusion is not 
material."^''^ 

l^ter that year another marriage case reached the Texas Court 
oF Civil Appeals.^*^*^ The (|uesti(m was whether marriage alone con- 
stitutes suffic ient ground to suspend a student from school for a 
definite period of three weeks, after which reapplication for ad- 
mission could be made to the principal. The court enjoined the 
sch(H)l board from enforcing this rule, which was not in writing 
on the date of marriage of the two students who had filed suit* 

267. Anderson v. Canyon Ind<>pendent School District. 412 S.W.2d 387 (Tex. Civ. App. 
1967). 

268. Id. at 390. 

269. Carrollton Famera Branch Indep^^ndent School District v. Knight, 418 S.W^d 535 
(Tex. Gv. App. 1967). 

— 71 — 

81 

ERJC 



The c'oiirt ordered the Ixuird \o allow the students to attend school 
for what the court emphasized as scholastic purposes only. 
Ntiting that the ^irl was an himor student who hoped to earn a 
collejre sc holarship and that the hoy was haviujr such a difficult 
titne that if he missed ( lasses for three weeks he would prohahly 
faiK the court stated: 

The great preponderanre of the evidencM' adduced at the trial estab- 
lished that the presenre and allendanre . . . fof the students under 
the trial courtV injumiion] did not rause turmoih unrest and up- 
heaval against educ ation hy fellow students. The appellees were not 
approached l>y other students repanling the subject of niarrie<I life. 
The ability of appellees to stucly was not affected by marriape. The 
evidence also shiiwrd that the resolution suspending students from 
s<-hool for marriage had not been uniformly applied.*'*^ 

The court (|Uoted extensively from the two preceding Texas opin- 
ions, and sunuruiri/ed its bedding as follows: 

We think the ueight of authority in Texas and in the United States is 
to the efferl that marriage alone is not a proper ground for a s<-hool 
district to suspend a student from attending school for scholastic 
purposes only.-^^ 

The Supreme Court of Tennessee in 19*57 had taken a different 
stance when it sustained the temporary exclusion from school of 
pupils who married during the s(*bool year.-"- Ihe resoluticm of 
the schocd hoard provided for the automatic exclusion of pupils 
who married during a term for the renminder of that term, and of 
pupils who married during the summer vacation for the fall se- 
mester. All school principals in the county bad asked the hoard 
of education to adopt the ride hecause they felt student marriages 
had caused a deterioraticm of discipline and decorum in the schools. 

In sustaining the rule the court stated the principals "should be 
regarded hy reason of training, experience and observation as 
fiossessing particular knowledge as to the problem which they say 
is umde by the marriage and uninterrupted attendance of students 
in their respective scb(M»ls/'-*'* The court gave weight to the prin- 
cipals* testinumy that most of the disorder occurred "immediately 
after the marriage and during the period of readjustment/* and 
that the "influence of married students on the other students is 
also frreatest at this time/* The court commended: 

. . . f IJt is not a question of whether this or that individual judge or 

270. Id. at 536. 

271. W. at M2. 

272. State et nL Thtmp^on t. Marion County Board of Education. 202 Tenn. 29. 302 
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court considt*rs a pivt*n rff^^iilatioti adr^pletl by the Roard as rxpcdiml. 
Thf Court's duty, rrpardlr^s (if its piT>onal views, is to uphold the 
Board^s regulation unless it is penerally viewed as heinp arbitrary 
and unreasonable. Any other policy would result in confusion detri* 
men' I to the projiress and efficiency of our public school system.-*"* 

Seven \ears later the validity o{ a similar re^^ulation was con- 
sidered by the highest court of Kentucky.**'^ The substantive dif- 
ference in the wording was that the length of withdrawal was to 
be for u "j:I1 vear, after which time a pupil could reenter school 
as a sp** ii student with permission of the principal. On reentry, 
however, lt4«merooms, studyhalls^ class activities, social events, and 
athletics were to be barred. 1 he school board supported its policy 
cm the same grounds as had the Tennessee board, Fhe school su- 
perintendent had stated that marriages during the school term 
cause I discussicm and excitement, thereby disrupting schcol w^irk. 
Moreover, some parents had recpiested that the rule be adopted. 

The Court of .\ppeals of Kentucky struck down the regulation, 
finding **the fatal vice** to be "its sweeping, advance determina- 
ti(m that every married student, regardless of the circumstances, 
must lose at least a year's schooling."*''' I he court further noted 
that the principal was not provided with any guidelines to follow 
in granting a married student permission to resume *»chool. In 
addiricm, it observed that the way school authorities enforced the 
regulation **aecentnates the fact thai the regulation is not realis- 
tically related to its purported purpose.*' 

It is asserted for the Roard that the most intense disruptive impact of 
a student marriage oc-curs during the time just preceding and just 
following the marriape. Yet, under the uniformly followed pattern 
of administration of this regulation,* the married student is permitted 
to remain in school during all of tht^ time preceding the marriage, 
and may remain for a maximum of six weeks thereafter. Such pro* 
cedure, even though premi.^ed on the Board's commendable desire to 
permit the student to complete the current term, effectively frustrates 
the prime purpose of the regulation.^"^ 

ReMrictiom on Extracurric ular Aclwities 

Until very recently the attitude of the courts toward mafriage as 
a cause for exelusi(m from extracurricular activities had l>een 
markedly different from their attitude toward marriage as a cause 
for exc^lusi(m from school. Although there had been dis.sents from 
.some opinions, all decisions until 1972 upheld the board*s pow*er to 

274. Id. 
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limit tho purticipution of married stiifU-nts in activities deemed ex- 
tracurricular. 

Rvatrictions upheld. The first ase io deal specifically with the 
sid>jc<M was decided by the ( (uirt (»f Civil Appeals of lexas in 
|»r>«».-'"^ I he school hourd polif y provided that "married students 
or previously married students he restricted wholly to classroom 
work: iliat they he barred fnuu participating in athletics or other 
exhibit ions, and that they not he permitted to hohl class offices or 
other positions of honor."*' ' Acaclemic h(mors were excepted. 

A vixteen-year-old male married a fifteen-year-(dd female with 
the result that \\r was barred from further participation in ath- 
letic activities. In challenjfing; the rule, the student claimed he was 
h<ipinjr for an athletic scholarship to a college and that the rule 
deprived him of this opportunity. He also argued that the regula- 
ti<ui was C(mtrary to public policy in that it penalized persons be- 
cause of marriage. 

The school board's evidence, which satisfied the court, included 
♦he i(dlowing: the parent-teacher association had made an ex- 
tensive study of teenage marriages and had recommended the 
board resolution: this study had "included the dl effect of mar- 
rie<l students participating in extra-curricidar activities with un- 
married students": a Ixmrd member, who was a professional psy- 
chologist and formt r tcncher, stated that a survey among parents 
of high sch(M)l sfudmts "indicated a definite need for the resolu- 
tion": in the previous year 24 of a total of 62 married students had 
dropped out of school and at least (me-half of the remainder had 
experienced a drop of at least 10 points in grades. 

As to the boy's "right" to play football with the potential of 
achieving an athletic scholarship to college, the court said such 
was a "contingent or expectant" right rather than a "vested" right, 
<Iespit'> the fact the boy had played football for the school and 
was married prior to the adoption of the rule, 

Hegarding the public policy argument, the court noted that teen- 
age marriages were permitted (mly up(m express con.sent of the 
parent or guardian and that behiw certain ages marriage was pro- 
hibited. It further commented that the principle of looking with 
favor on marriage applied to those of lawful age, whereas "the 
legislative policy is otherwise insofar as an underage marriage is 
concerned."-"*" (See Bell, infra.) 

27R. Kwsick v. Garland Indi-trt-ndcnl School DI»trict. 330 S.W.2d 708 (Tex. Civ. App. 

279. Id. at 709. 
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The folIcmMn? year the Supreme Court of Michigan* by an 
e(|uall> divided eourt, sustained a school board rule that married 
students **shall not be eliiribU^ to participate in any co-curricular 
ac'tivities: i,e„ ccuupetilive sports, band, glee club, class and class 
officrrs, chcerlcadinfT, physical education, chiss plays and etc/*^^^ 
Two boys, each of whom was lejrally married, brought suit. The 
superintendent testified the boys were excellent students and had 
not created discipline problems since their marriages. 

After the trial court sustained the board's action, an appeal was 
hrouglu, with the Attorney C.eneral of Michigan on the side of the 
students. One judge voted to affirm on the ground the case was 
moot. The three judges who upheld the rule per se cited Kissick 
{supra). The other four, ignoring this (»ase. wrote they could not 
find a decision by any state's highest court dealing with the ques- 
tion, (KUaick was decided by an intermediate appellate court) 
They lulievc d that partial denial of opportunities to a student for 
the sole reas(m of marriage was not a reasonable exercise of ar*hor- 
ity by a school district. 

The reason*^ the board had offered in support of the rule in- 
cluded **the possible bad influence when married students are 
forced to be closely associated with their unmarried peers in any 
way other than the more formal circumstances: that is, classrooms, 
tinckT the immediate supervision of a teacher'': and the possible 
had effect if married students are "in a position of idolization/' as 
on the football team* bt^cause students are inclined to emulate their 
peers.^^2 

The highest courts of Utah and Iowa have also supported the 
power of school authorities to restrict extracurricular activities of 
married students. 1 he Supreme Court of Utah unanimously stated 
that because extracurricular activities are supplemental to the reg- 
ular ( lasses of the academic curri(*ulum and are supplied under the 
discreti(mary power of the board, the extent they are made avail- 
able can be decided by the board.^**-* In this case the board had not 
barred married students from band, speech, drama« and choir. Per- 
mitting married students to engage in these, but not other activities, 
was not considered an unconstitutional discrimination by the court 
because these activities were closely allied with regular classwork 
taken for credit. The court also found it proper for the board to 



281. Cochranr v. Board of Education of Mrftick Consolidated School District, 360 Mich. 
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permit students already married when the rule was adopted to con- 
tinue in ail activities. 
The court discussed its role as follows: 

It is not for the cniurt;* to he roneerned with the wisdom or propriety 
of the resolution as to its sm-ial desirahilily, nor whether it best serves 
the objetiives of education, nor with the ronvenience or inconvenience 
of its application to the plaintiff in his parti'-ular circumstances. So 
long as a resolution is deetned hy the Board of Education to serve the 
purpose of best promoting the objectives of the $(*hool and the stan* 
dards of eligibility are based upon uniformly applied classifications 
which bear some reasonable relatitmship to the objectives* it cannot 
be said to capricious, arbitrary or unjustly discriminatory.^^'* 

In 1%7 the Supreme Court of Iowa* in upholding a rule that 
barred married students from extracurricular activities, discussed 
ihc |Mmer of sch(M>l hoards to regulate student conduct on matters 
outside the (lomain of the school/-^"^ The court stated it is not with- 
in a schocd l)nard*s power "to govern or ccmtrol the individual con- 
duct of students wholly outside the school room or playgrounds/* 
However, **tKe conduct of pupils which directly relates to and 
affects management of the school and its efficiency is a matter 
within the sphere of regulations by school authorities."^®* 

I he action was brought by a student who, though aware of the 
board rule, had married. He had been a regular player on the 
basketball team and wished to continue during his senior year but 
was not permitted to do so uader the rule. The board president, 
the superintendent, and several school officials testified that the 
number of high^schooUage marriages had recently increased sig- 
nificcntly, that marriages were ordinarily followed by lower grades, 
and thct school dropouts increased in a proportion greater for mar- 
ried pupils than for those not married. Further testimony revealed 
that some married .students at times discussed with other students 
s(}me intimate details concerning their marriages and that this was 
particularly true during extracurricular activities where close su- 
pervision vras more difficult. 

The board presented the following eight policy considerations it 
said prompted the adoption of the regulation: 

1. Married students assume new and serious responsibilities. Par* 
ticipation in extracurricular activities tends to interfere with dis* 
chr rging these responsibilities. 

2. A basic education program is even more essential for married stu* 

284. W. at 720. 

285. Board of Uirfctors of Independent School District of Waterloo v. Green« 259 Iowa 
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dents. Therefore, full allenlion should be given to the school 
program in order thai sui'h students may achieve success, 

3, Teenage marriages are on the increase. Marriage prior to the #ge 
set by law should he discouraged. Excluding married students 
from extracurricular activities may tend to disi'ourage early mar- 
riages, .1. 

4, Married students need to spend time with their families m order 
that the marriage will have a better chance of being successful, 

5, Married students are more likely to drop out of school. Hence, 
marriage should be discouraged among teenage students, 

6, Married students are more likely to have undesirable influences on 
other students during the informal extracurricular activities. 

7, The personal relationships of married students are different from 
those of non-n.arried students. Non-married students can be un- 
duly influenced as a result rf relationships with married students, 

8, Married students may create school moral and disciplinary prob- 
lems, particularly in the informal extracurricular activities where 
supervision is more difficult,^**' 

Restrictions invalidated. The first officially reported federal case 
dealing with restrictions on extracurricular activities of married 
students was decided in Tennessee in IQTi,^**"^ A married female 
student challenged a rule forbidding participation of married stu- 
dents in certain activities and functions of the school. The rule 
.specified an automatic five-day suspension for all newly married 
students, after which they could participate only in classes in sub- 
jects for which credit tow^ard graduation was given. The court, 
without specification, did not find **to be persuasive authority'' 
"several cases decided in the courts of various states, all of which 
would uphold the regulation herein in question " because they were 
''inapposite or they fail to apply the appropriate constitutional 
standard 

The court stated that the regulation infringed on a fundamental 
right, that of marriage, Becau.se a fundamental right was involved 
the board would have to show a compelling interest in order to en- 
force the rule. However, the board "failed to show that the regu- 
lation in question is even rationally related to— not to mention 'nec- 
essary' to promote— an// legitimate state interest at all Instead, it 
is ap})arent that the sole purpose and effect of the regulation is to 
discourage, by actually punishing, marriages which are perfectly 
legal under the laws of Tennessee and which are thus fully con- 
sonant with the public policy of that State,''*®^ 

About two weeks later a similar conclusion that extracurricular 
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activities could not hv rvsirUwt] for married students was reached 
by a federal district court in Ohio,^**^ Ihis court, in citinjjc some 
state court cases that had uniformly held for the school l)oards, 
pointed out that often there had been vijrorous dissents and that 
in one of the cases ((*nvfiranc. supra) only a minority of judjies be- 
lieved the decision affirmed was correct upon the merits. It ob- 
served that a judjre now of the Court of Appeals of the Sixth Cir- 
cuit (in which Ohio is located) was one of those who did not agree 
with the substantive reasoninjr of the lower court in that case. 

The court said, *'\Vhat the [present] case resolves itself down to 
, , . is the (piestion of whether the defendants may enforce against 
the plaintiff, who has violated no law, a rule which will in effect 
puni'^h him by depriving him of a part of his education/*-"^ The 
plaintiff was a male senior honor student and an excellent base- 
ball phiyer who had been approached by college and major league 
recruiters. Hie court concluded that "the effect of the enforce- 
ment of the rule, which the defendants have pnnnulgated under the 
color and authority of the state laws, is to put what may be an un- 
endurable strain u|)on the plaintiff*s marriage/* For this reason 
the court could not *Vscape the obligation to protect from invasion 
by the power of the state that right to marital privacy . . . pro- 
tected by the Constituti(m/"'*'* 

\hv court expressed concern about such undesirable conse- 
cpiences of teenage marriages as the high rate of failure of the mar- 
riages and the high dropout rate of married high school students. 
However, said the court: 

.Vrprthelpss. the fact remain'^ that the plaintiff did legally get 
married, tvithout in doing so violating any law of the state* He had 
thus attained a status where his marital privacy nufrht not he invaded 
by the state, even for the laudable purpose of discouraging other 
children from doing what he did.^*** 

The court expressed the view that the school authoritir should not 
be faulted for trying to discourage early marriages and that its 
holding was reached "with real sorrow/* 

Some fcmr m<mths later a third federal district court, apparently 
unaware of the preceding two holdings, granted a preliminary in- 
junction against the application of a rule that would have prevented 
a married male student from participating in varsity footbalL^^'* 

291. Davis V. Meek, 344 F. Supp, 298 (N.D. Ohio 1972). 
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The court stated that hijrh school football is no less important a 
right than collegce foothalK thus extending a rulinjr hy the Court 
of Appeals. Tenth Circuit* that an allejjation rejrarding the h)ss of 
opporuinity to play colle^re football was a basis of a claim recog- 
nizable in federal courtsr^*^ 
The reasons for the rule offered by the board were: 

<a) Married students assume new and serious responsibilities. Par- 
tieipation in extracurricular activities tends to interfere with dis- 
charging these responsibilities; 

<b» A basic education program is even more essential for married 
students. Therefore, full attention should be given to the s<bool pro- 
gram in order that such students may achieve success: 
(cJ Teenage marriages are on the increase. Marriages prior to the 
age set by law should be discouraged. Ex(*luding married students 
from extracurricular activities may tend to discourage early mar- 
riages; 

(di Married studemts need to spend time with their families in order 
that the marriage will have a better chance of being successful: 
(el Married students are more likely to drop out of school. Hence, 
marriap* should be discouraged among teenage ^tudents.-^^" 

The c(»urt found these reasons to be "unpersuasive'* and held they 
*\lo not provide a basis inuler state law for the board's action* There 
is no lejrislative authority for school board action i| the area of 
matrimony. What married pers(ms do ^ith their tAie outside of 
school and how they discharfre their matrimonial Responsibilities 
is outside the statutory authority of the school boarcl**^®'^ 

The (*ourt said that although it obviously is true tbpt a basic edu* 
caticm is important to married students, academic luccess beyond 
the high school may depend in part upon participation in extra- 
curricidar activities. The court observed that a simple requirement 
that those unable to keep up in academic work ina\ not participate 
in extracurricular activities would have the samt* effect as limit- 
ing married students to academic work if the extij^ activities were 
the cause of academic failure. f 

So far as discouraging teenage marriages* the jt'ourt stated that 
not (mly had the state not given over to the school board^authority 
in the area, but that the effect of the board's rwle was to punish 
thfise who had already married lawfully. The court suggested that 
the school board could try to discourage early marriages through 
premarital counselling in courses on family living;. 

2%. Williams V. Eaton, 443 FM 422 (lOth Cin 1971)- # 
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It added that if, contrary to the facts in this cuse^ there is "sub- 
stantial evidence to support a school board s determination that 
married students* participation in extruciirricidar activities will re- 
sult in a reasonable likelihood of moral pollution, disruption, or 
disci{)linary problem^ within the sluileni body then the school 
board'^ rejrulation mav be upheld as a valid erercise of author- 

Dec ided before the precedinjr three cases, but reported after them, 
was a Texas case in which school authorities attempted to bar from 
extracurricular activities a divorced student.""" The rule covered 
students who presently were or had heen married. The federal 
court abstainecl for a mouth from renderiufr a final judgment so as 
to aUow relief to be frranted within the framework of the school 
system. I he court c learly indicated, how ever, that it was disposed 
to invalidate the rule as applied in this situaticm. .\t the time the 
court postponed its decision it concluded its remarks by sayinp: 

Thf* prnff»<<tHl purpose o{ the educational institution here is not to 
inflin punishment upon the younp but to provide education and the 
best p<y^sihlt* edmation to all of its students upon a nondisrrimina* 
tory hjjJis. It shfuld and will have its full opportunity to do so in 
this c'ijfe hefore^inal action by this Court. 

The boan came ^)rth one month later with several reasons for the 
rule. noJe of whhdi was adecpiately supported in the proof. Thus 
the coua granted a permanent injunction. 

Another federal court in Texas, electing to follow the "more ac- 
ceptable view at this time** as expressed in the preceding federal 
case from Texas, granted a preliminary injunction against enforc- 
ing a rule that woidd bar from '*any Interscholastic League activi- 
ties" a student who had married during the basketball season/'**^* 
This (ourt rec<)gnized that the Texas state court decision in Kis- 
.<ick (supra) was authority to the c(mtrary, and it invited an appeal 
because the order involved a controlling (piesticm of law as to which 
there is *'a substantial gnmnd for difference of opinion." Before 
the appeal was heard the stiulent was gradimted. V\\c Court of 
Appeals. Fifth Circuit, vacated the preliminary injunction and 
terminated the case w ithout deciding the tnerits.'*"'* 

In 1974 a panel of the 1 exas Court of Civil Appeals by a two-to- 
one vote invalidated a regulation barring married students from ex- 
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tracurricular artivities,^*^* The majc ity said it was following the 
federal cases of Moran. Davis, and Holt (alK supra). It recognized 
that "our holding is in direct opposition to KisMck [supra].''^^^ 

OTHER AREAS OF CONDUCT 

Demfmstrations 

Some of the cases discussed in the earlier chapter Insifinia and 
Emblems involved what might he termed demonstrations. This sec- 
tion treats group actions aimed at calling attention to points of view 
by use nf media other than insignia. 

The Court of Appeals. Eighth Circuit, decided that school offi- 
cials (ouhl discipline twenty-nine black students who engaged in a 
**quiet pnKcssion** from a pep rally when the song "Dixie'* was 
played/^"** A srh(«)l rule expressly forhade disturbances in assem- 
blies. The rally had been scheduled in advance, and it was known 
that "Dixie" was to be played. Ihose who did not wish to attend 
the rally in the gymnasium were instructed to report to the audi- 
torium, and some twenty-five black students and five white stu- 
dents did so. The black students went to the gymnasium and when 
"Dixie** was played as the fourth number they arose and left the 
pep assembly. 

The court supported the positicm of school authorities that this 
was a disruption and thus a violation of a reasonable rule rather 
than a ccmstitutionally protected dissent. I he court reviewed at 
length the history of the s(mg "Dixie'' and concluded that it was not 
racially abusive per sc. nor was it being used in a racially offensive 
fashion that would warrant its prohibiticm by the judiciary. 

In another race-connected case some black students in a recently 
ifitegrated sc hool were displeased over selection of cheerleaders in 
a four-to-two ratio of wbite-to-black. the ratio being a reflection of 
the student population. A series of incidents, including a walkout, 
took place. That participating students could be disciplined 
despite the lack of a regulation specifically covering the offense 
was held by the Fifth Circuit. The court said: 

No student needt* a regulation to he told hv is expected and required 
to attend classes. State law requires attendance, in Texas as in almost 
all other stales. The entire structure of compulsory attendance, writ* 
ten "excuses'' for absences, taking of the roll in classrooms, and 
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tM-nallU's f«»r tMiam v. !•« fatiiiliar lo »'vory rliilH. Then- an- ?rv\ areas 
of < «inHii( l for whirh tlif >tti(l»'iit m'vth tin- •j;tit.laii. «' of a rrgulatioii 
tt'lliri? him whal U allowal.lf aiiH wliat is iiot. Hut thf l»a*ir leqiiirt- 
tnt.nt'"of atti'iKliiif? <Iass««s does not fall in that area. Tlius. wljoUy 
apart from tlie n-finlatioii. the selnuil was authnri/ed to act with re- 
gard to a iiia» refiisd to att« iid « la>»es.'"'^ 

Also taking the view that control of deinonstratioiis is not de- 
pendent on u written refrulation was the Supreme Court ()f ^ ir- 
srinia.'""' In this case students wlio shouhl have l)een in chiss 
assend)K'd on the school {rrounds outside the principal's office to 
protest the earlier suspension of eifihl students. The protesters 
shouted to >tudents in classrooms, urfrinjr them to join the protest, 
which sonjc did. Some furniture was removed from inside the 
huildinjr. The demonstration {irew pro<rressively noisier. Kven- 
tually. police were called to arrest those who would neither return 
to class nor leave the school {rrounds. 

The court, in affirming convictions for unlawful tn*spass. empha- 
sized the disruptive nature of the activity. It said that "when the 
pn>test demonstration hecame unduly disruptive of the e(lucational 
process and of {rood (uder and discipline in the school, it became 
not only the ri^rht. hut the duty, of the principal to take reasonable 
measures to restore order so that the educational process might 
continue."^^^ 

Refusal of the school board to renew the teaching contract of an 
English instructor was the cause of a demonstraticm which led to 
a case tleeided by the Ninth Circuit Court of Appeals.""» Several 
students planned a chant and walkout at an athletic awards assem- 
Idy to protest the board's action. News media were informed. Be- 
fore the ceremony began school officials learned that if a walkout 
did take place the school athletes would likely attempt to prevent 
it. Fearing possible violence, school authorities cancelled the as- 
sembly, but some students did stage a walkout fnun classes. 

During the lunch period students and newsmen gathered in one 
urea of the school premises. Student Karp got from his car signs 
supporting the instructor and distributed them to other students. 
When the vice-principal ordered the students t<> surrender the signs, 
all complied except Karp, who asserted a constituticmal right to 
have and distribute the signs. He did. however, acquiesce upon a 
.second request by the vice-principal. 
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The stuclent\s suhse(|uent suspension for the sijrn incident was 
voided by the court on the jrround that the student hy the sign 
activity was exercisinjr First Amendment "pure speech** and no 
substantial disruption could properly be forecast after he sur- 
rendered the sjjrns, The ctuirt expressly stated, however, that the 
school authorities were justified in taking away the signs because 
disruption resulting from their retention and use was a reascmable 
forecast. 

It should be observed that reascmable time and place regulations 
of rallies and demonstrations are within the power of school au- 
thorities to enforce. Thus a student was held not to have a right to 
conduct a rally at a particular point (m school premises during the 
lunch period when there were other facilities available for speech 
activities and there was evidence that such a rally would create a 
^^substantial disorder or invasion of the rights of others/*'**^ The 
court said the Omstitutiim does not require **the school system to 
guarantee to [a student] on the school grounds a captive audience 
at the specific times he elects to address theni/*^^^ 

The Fifth Circuit Court of Appeals has said the First Amend- 
ment **does not give individual students the right to disrupt openly 
the educational process in order to press their grievances/**^*^ Ex- 
pressions such as '*willful disobedience/* **intenti(mal disruption/' 
and "disturbs the school** are not unconstituticmally vague. In this 
case the court sustained the use of these words in regulations used 
to punish students involved in a demcmstration. 

Similarly, a three-judge federal district court upheld the punish- 
ment for **gross disobedience** of a student who. '^against regula- 
tions« . . . began singing and causing other students to sing and in 
addition thereto on the same day . . . talked improperly to a teacher 
or teachers/*^^^ 

However, the Ninth Circuit Court of Appeals has ruled that a 
trial c(uirt cannot dismiss summarily a complaint alleging that a 
student was unconstitutionally reprimanded and threatened with 
suspensicm for wearing a tag on her dress during school hours with 
the words **boycott chocolates.**^*^' The purpose of the tag was to 
protest the school's dress code, and leaflets urging the boycott were 
also distributed. I'he *Vhocolate drive** was an administration- 
sanctioned activitv to raise money to finance some student func- 



312. I.ipkif* V. Cavfney. 19 Cal. App. 3rcl 383. 96 C«l. Rptr. 779 (1971). 
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tions thnui^li thv sair of randy. A *i)()yc()tt** of classes to enforce 
student demands would* of course, be disruptive of the educational 
process.^^^ 

Drugs and Alcohol 

The courts are airreed that rules barrinjr possessjcm, sale, or dis- 
tribution of drufrs to felbiw ''Students can he enforced by school 
authorities. In discussing not only the rifibt. luit the duty, of school 
officials to prevent use of ilrugs in schools, the Court of Appeals of 
New York has stated: 

The school authorities have an nhlipratiou to maintain discipline over 
the students. It is recopni/ed that uhen larpe nunihers of teenagers 
are jiatherc»d together , . , their inexperience and lark of mature judp* 
nient can often create hazards to each other. Parents, who surrender 
their i hildren to this type of environment, in order that they may 
continue developing hoth intelhTtually and socially, have a right to 
expect certain safeguards. 

It is in the high sc hool years particularly that parents are justifiably 
concerned that their children not hecome accustomed to antisocial 
hehavior. «uch as the use of illegal drugs. The susceptibility to sug» 
gestion of students of high school age increases the danger.***^^ 

ri* ' Court of .Vppeals of Arizona has said it did **not doubt the 
reasonableness" of a regulation barring "unlawful use. posses.sion, 
distribution or sale of drugs, ahohol. aftd other illegal contraband 
on school district property or at school-sponsored functions."^^^ 
*The use of drugs by st uden ts» either on or off the high school 
premises, bears a reasonable relation to and may endanger the 
health, safety and morals of other students."^"" However, if the 
offense is committed off school grounds and school authorities did 
not themselves witness it. a student may not be excluded on the 
basis he was arrested and charged with criminal possession of a 
hypodermic instrument.^-^ 

In dealing with alcohol or drugs, school boards, of course, are 
bound to respect the constituticmal rights of students. Thus rules 
must be reasonably related to the evil to be corrected, rhc Supreme 
C*cnirt of Iowa has discussed the point in invalidating a rule that 
made a student ineligible for interscholastic athletics if he, with 
knowledge of the fact, was found in a car containing beer.^22 j)^^ 



317. Boykin^ v. Fairfii-ld Board of Educarion. 492 F.2d 697 <5th Civ. 1974). 
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court found the rule *'iou extreme** in its breadth. It stated, how- 



ever; 

We have no dnuhl that s« hool authorities may make a football player 
ineligible if ht» drinks bet^r durinfi football sea^iri. No doubt surb 
authorities may do likeuiM' if the pla\er tirinks be<*r at other times 
during the ^*hool year* or if he then possesses, acquires, delivers, 
or transports beer.'^^.'i 

Accordinff to a federal district court in Massachusetts no written 
rule is required before students can be punished for *i)einp on 
school premises with l)eer on their breaths/***-^ The punishment 
involved restrictions on extracurricular iictivities for a year. The 
students, who were on atliletic teams, were aware that "involve- 
ment with alcohol on or off school premises was wronp and wcMild 
be punished bv school authorities. . • • In addition, fthe students] 
are pre^utned to know the strong pidiiic policy a^rainst alcohol use 
by minors as expressed in the pamphlets used in the health course 
and in the Ma**sachusetts General Laws/*'*-'' 

The Court of Appeals, Eighth Circuit, has said that "regulations 
proscribing the possession or consumption of intoxicating bever- 
ages by students at school fun(*tions arc rca*<onable/"*^** In this case, 
however, the court reversed a lower court decision in favor of school 
authorities on the ground that there was no finding that the bever- 
age bmught to school by the students was actually intoxicating. 

Off 'Premises Conduct 

Many of the cases analyzed in this monograph have involved to 
some extent acts committed by 'Students off school grounds. 

Perhaps the oldest appellate case dealing with control of school 
activities off school premises is one decided in 1859 in Vermont/**^' 
A high school pupil, in the presence of other pupils, but after schcn^l 
hours and after he had returned home, called the teacher "old 
Jack Seaver,*' The next morning Mr, Seaver whipped the boy. 
'I he l)oy\s father brought suit. 

The Supreme Court of Vermcmt held the punishment justified 
because the misbehavior had a "direct and immediate tendency to 
injure the school, to subvert the master*s authority, and to beget 
disorder and insubordination,"'^^** The court distinguished l>etween 
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punishable and nnptinishal)K' tiff-school-pmnisos conduct as fol- 
lows: 

f Punishable rtuuliirll is nut rnisMiavior {reiierally, or towards other 
persons% or e\en lowunls llu* inasli^r in mailers in no ways connerted 
with or affnlinp the mHooI: for as It) sui li niisrnnducL <onimilted 
by the rhihl after his return home fn>m sehool. we think the parents, 
and they alone, have the power of punishment. 

But where the offense has a direct and immediate tendency to injure 
the s<-hool and bring the master's authority into contempt , . , we 
think he has the ripht to punish the scholar for such acts if he comes 
again to school.^^'* 

One of the most-quoted cases dealin;? with punishment of pupils 
for acts committed off school premises was decided by the Su- 
preme Court of Krrors of Connecticut in 192>/*^" The principal 
had received a complaint from the mother of two small jrirl pupils 
that they had heen frequently abused by three boys while on their 
way home from school. Ihe principal later received a note from 
the mother sayinjr she had witnessed the same boys annoying two 
other small jrirls who were on their way home from schooU The 
locality was the premises of the mother of one of the boys. 

The principal summoned the boys to the office and told them (.*f 
ihe offenses charjred against them. When the boys admitted their 
guilt, the principal administered corporal punishment in a moder- 
ate manner. Suit for damages was bnmght by the boy who lived 
where the incident occurred. The cpiestion before the appellate 
court was whether a nde could Ik* adopted "which attempts to con- 
trol the conduct of pupils outside of school hours after they have 
reached their homes.'' In finding that the principal had the power 
to act as she did, the court said: 

Examination of the authorities clearly reveals the true test of ^ the 
leacher*s ripht and jurisdictioti to punish for offenses not committed 
on the s<'hool property or going and returning therefrom, but after 
the return of the pupil to the parental abode, to be not the time or 
place of the offense, but its effect upon the morale and efficiency of 
the school, whether it in fact is detrimental to its good order, and to 
the welfare and advancement of pupils therein. If the conduct 
punished is detrimental lo the best interests of the school, it is punish- 
able, and in the instant case, under the rules of the school board, by 
corporal infliction.**^^ 

In answer to the argument that the proper resort of the principal 
in correcting the abuse was to the parents or to the public prosecu- 
tor, the court stated: 

329. Id. 

330. 0*Rourke v. Walkfr. 102 Conn. 130, 128 A. 25 0925). 

331. Id. at 2& 
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Some par.-^nlJ^ wouW tlinnUH?* the matter Ky ^aytn^ that they piye no 
attention to children^A quarrel?*: many would champion their children 
a^ being all right in their conduct, the public authorities^ would very' 
properlv s»ay* unle?** the offen-^e resulted in quite serious" injury* that 
such adrayf^ were ton trifling to deserve their attention. Yet the harm 
to the school has been done, and its proper co»<iuct and operations 
seriously harmed* by such acts.'**^^ 

The court pointed otit that* although the plaintiff had reached his 
home after school his victims had not. 

The advent of school cafeterias has led some school boards to re- 
quire that students who do not po home for lunch remain in school 
and either buy food in ihe cafeteria or eat there food brought from 
home* In effect* the patronizing of neighborhood eating establish- 
ments is barred. The power of school boards to establish such rules 
has been uniformly upheld. As justification for these rules, courts 
emphasize the heaith of the children and the disruption that would 
be caused by students coming and going fnnn eating places off the 
premises* The fact some private businesses may be denied sales to 
pupils during the school day does not render the rules invalid. The 
most recent appellate court so to hold was the Court of Appeals of 
Kentucky in 195>.^-" 

A related rule has been upheld by the Court of Civil Appeals of 
Texas.**"** The regulation provided that students driving auto- 
mobilc^ to school must park them in the parking lot when they 
arrive at school in the morning and not move them until 1:49 p.m. 
unless by special permissicm. The case arose when a girl (with the 
encouragement of her father) insisted on parking her car at a pri- 
vate house cme blcK-k from the school, going home to lunch in it each 
day% and reparking it at the same place until school was over for 
the day. 

Before sustaining the power of the board to enforce the rule 
against the girl, the court received uncont rover ted testimony that, 
prior to the rule, fifty or sixty automobiles driven to school by 
students would be driven away at the noon hour. The high school* 
ttie parking area, a grade schcHil. and playgrounds were located in 
the immediate vicinity, and small children would be passing at the 
time the cars were leaving. The court found the regulation valid 
because it was 'Tor the purpose of controlling the conduct of the 
students to the end that student pedestrians on the streets adja- 
cent to the schcMils might be safe from student operated automobiles 

332. Id. al 27. 
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and that bettor order docMiriiiu and disripline luijilit prevail at the 
noon recess."^^* 

Miscellaneous 

It iH HelF-evident that considerations of safety as xccW as of a 
proper educational atmosphere would enalile scho<d officials io 
disc'ipline students who instipite fights with other students on 
sch(K)l premises or on the way to and from school. A specific rule 
on the point w*ould not In* neces^^ary except perhaps as a due pn>c- 
ess coH'^ideration hefore a severe penalty is placed on a student. 
Fi^htin^' is covered by a rule against ''behavior which is inimicable 
to the welfare, safety, or nuirals of other pupils/'-^'"* The Ninth 
Circuit Court of Appeals has held that the wun] "'assault** in a 
school disciplinary rule is not unconstitutionally vague.^^" 

If students from one school precipitate a fight rm the campus of 
another schooL school authorities can puni«<h them.'''*** Also clearly 
punishable is a threat by a student against a teacher**'''^ or admin- 
istrator,^^" as is surly use of epithets directed at a teacher^*** or 
throwing a cup of coffee on a teucher.''^^ 

A student is |>iaind to knuw that ''repetitive skipping of classes, 
absences from school, and skipping of detention** might lead to dis- 
ciplinary sanctions."*** l urnin^ in two false fire alarms necessitat- 
ing evacuations of the builcimg and bringing out fire department 
vehicles and personnel has |>een held to coustitute **grf>ss miscon- 
duct,** which would support an involuntary transfer of the student 
to another school/"*^^ 

Recognition f>f a student organi/aticm. recpiired to obtain certain 
high school privileges, cannot }>e withheld under a policy that it 
not be granted to ''student groups which advocate 'controversial* 
ideas or which 'stress one side* of issues/'-''*' In so ruling, a federal 
district court in Michigan relied solely on Tinkvr, ignoring a United 
States Supreme C;mrt decisitm almost a year earlier directly in 
point except that the educational institution was a college/"^^^ 

333. tJ. at 891. 
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The Tenth Cirruit C onri of Appeals has hehl that a student ean 
he harreil irciin niiinin); for ropre^ident of the hi^h srhool stiuk^nt 
connril heeaiise the student wrote a hotter usinjr vnlpar lanpiago 
and charart^ri/injr the prinripal as a "Na/i** and the student eoun- 
eil as a **farre/''^*^ Stuch'nt \nn\y hyhiws provtchMl that randidates 
display qualities of good riti/enship and that the prinripal was to 
determine it. The court found no violation of the Constitution or 
federal statutes. 



coNcr !:d!\c comments 

If there is one thing the field of eduration law does not need any 
more of. it is simplistic rcmelusions. 1'hus. the premlinp record 
is left to speak for itself, for the reader to ccmsider and utilize as 
he wishes. 

\«>w, however, the author will offer a few observations of his 
own in the hope they may he of interest to some ccmcerned with 
the increasingly significant legal issues invcdved in ccmtrol of stu- 
dent conduct. 

In analyzing the cases reported earlier, the cpiestion arises w^hy 
some of them even went to court. In the answer to this question, 
one is led to suspect as a factor a rigid clinging by some school 
officials to prerogatives of authority more fitted to a military oper- 
ation than to an educational endeavor. Even in scune cases decided 
in favor of school boards, erne may wonder what were the costs of 
the cases to the educational prcn^esses of the schcMil districts. 

Educational literature profusely c(mtends that all matters under 
the aegis of the schocd should be considered important parts of the 
curriculum. If this contenticm is valid, what is the justification for 
restricting the extracurricular activities of students who have 
married in conformity with relevant statutes?'*^** 

When a school board must be forced by a court to open its doors 
to a girl who desires more education but who has committed the 
"offense'' of bearing an out-of-wedlock child, what — and whose— 
values are applied ?^'*^ 

What is the goal of school authorities w*ho try summarily to ex- 
clude a boy who brings (m the premises a magazine in which one 
article contains ''objectionable'' words when those same words ap- 

347. PalacioH v. Foil/.. 44) F.2a 1196 dOth Cir. 1971). 

348. See thf «prtioii ^Rpstrtctkm^ on Fxtrarurrictilar Activities'* In Marriage and/or 
Parenthood, snpra. 
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pear In a book read in Knjriish class and in items in the school 
library 

What virtue is displaycii by school authorities who condone a 
**vMlfrar" sijrn on the wall of the athletic coaches' office and seek 
to exclude a student who puts similar words in a publication?**'^* 

How is one to evaluate a staleuieni presented in court by cminsel 
for the school board, in defending the banning c^f a student-paid 
advertisement cri{ical of the Vietnam war, that a schotd newspaper 
**w<iuld be just as valuable an educational toc^l if it were compiled 
and then c<msigned to the files without publication?"**^^ 

How ran a student or a citi/.en have confidence in school officials 
who tell a court they must bar all pirls' slacks because they cannot 
be specific about types of slacks, when they have adopted detailed 
statements describing the kinds of jewelry and ornamentation that 
may not be wc^rn in the school?'*'^-* 

What credibility accrues to a school board that tries to bar distri- 
bution of a publicatiim because it includes commercial advertise- 
ments when school-sponsored papers have fifteen to twenty com- 
mercial advertisements in each edition whereas the objected-to 
publication carries four or five on the average?'*"'* 

What degree of rationality is displayed by school authorities 
who. based on only cme incident, offer as a reason for adhering to 
a rule barring married students from extracurricular activities that 
**a spouse is apt to be incited to violence against a teacher"?^'*^ 

^\^lat attitude is communicated by a sch<Mil board that, after hav- 
ing been judicially ordered tu admit <me unwed mother, has to be 
sued again in federal court a year later to bar its enforcement of 
the same policy against another unwed mother ?^'^^ 

What objectivity can be ascribed to a principal who testifies in 
court that "whenever 1 see a hmg-hair ycuingster he is usually 
leading a riot, he has gotten through committing a crime, he is a 
dope addict or some such thing'' ?'*''^^ 
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WTiat lesson is learned wlien tlie prineiiHils of i\ sehool system, 
after hearing of a plan hy some students to wear arnd>ands sup- 
portin^r a truce in Vietnanu deride to bar tliis symbol th(Mi{rh they 
have permitted the wearinfr <d' butKUis relating to naticmal poli- 
tical campaifirns and other tvpes of insignia, including the Iron 
Cross ?wg 

How Is one to assess an administrative bureaucracy that takes a 
full academic vear to decide whether a publicaticui may be dis- 
iributed?^^^ 

**\\Tien school authorities (cmiplain variously that Tcertainl hair 
styles are inspire<l by a communist conspiracy, that they make boys 
hiok like girls, that they promote confusion as to the use of rest 
rooms and that they destroy the students' mctral fiber then it is 
little wonder even moderate students ccunplain of *g^tting up 
tight; ""^^^ 

A substantial proportion of the cases disrussml in this paper in- 
volve forms of student expressicm. Educational writers and 
speakers, almost as a unified voice, say the prime function of the 
school is to ilevelop effective citizens for (uir democracy. It is 
therefore diMfuieting to examine the types and extent of authoritv 
that some school officials will spend energy and tax money to 
attempt to justify in court. 

l.est the foregoing inctirrectly indicate that the writer sees only 
the faults of schocd authorities, it must be emphasized that a great 
number of actual and threatened "ccuirt cases'' are encouraged or 
'^manufactured" by individuals or groups whose motivaticms are 
as worthy of condemnation as are the previmisly mientioned actions 
of certain schocd perscmnel. Cliallenges to authority are not virtu- 
cuis per sc. Frivcdcuis challenges are as unlikely to lead to a better 
scK-iety as is contentment with the status cpm. 

The last decade however, has In^en an era of (piestioning of au- 
thority in g(Mieral. Not surprisingly, the attitude of resistance to 
authority is being focused increasinglv cm the schools. After all 
the schools are the arm of government mat most directly affects the 
daily existence of youths. Ifow school per-mnel react to the chal- 
lenge to their authority is therefore impo»tant not (miy for the 
functiim of the schools but for the development of youths' general 
attitudes tow*ard their government. 

358. Tinker v. Des Mnines Intlept'ndent Community Srhool District. 393 U.S. 503, 89 
S. Ct. (1969>. 
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\fisiinfK*rshiii(liii}r>' nl)oiit \\\v legal rights of students nnist be 
corrected. 1oo freiiiieiitly sejiool offieiuls involved in this issue 
approiieh it from one of two extremes, neither of which bodes welL 
One is u luck of awareness <if w hat the ctuirts are saying the rights 
of students are in certain types of heretofore unadjndicated situa- 
tions, riie other is a reluctance by s(*liool authorities to take rea- 
sonable stands and to gather evidence and muster appropriate 
constitutional arguments to support their needs in operating effi- 
cient and effective schools. If school boards and professicmal per- 
sonnel are able to develop sound educational ami legal arguments 
to support their actions in cases of di'scipline, they need not fear 
the courts. If they are unable to do so« they simply should not try* 
to impose their whims, hunches, or tastes on the students. 

Nfost challenges to schc^d authority come fnuii those who hold a 
minority point of view on a particular matter— those who (piestion 
the authoritv of school officials either to speak for the majority in 
certain matters or to enforce the majority's belief on the minority* 
Cases that involve freedom of spe(*cli or freedom of appearance 
clearly evolve from an attempt by a minoritv to speak or dress in a 
fashion the majority does not approve. Although the *'will of the 
niajorit>'' is a properly revered tenet <d American political philo- 
sophy, the Bill of Rights was designed to remove certain funda- 
mental rights of individuals from the ciuilrol of the majority at a 
given time* 

1he present American preoccupation with **taking the matter to 
court/* rather than to the legislative or executive branclu seems to 
indicate that a substantial nund)er of cases dealing with ccmtrol 
of student activities are to be expected. I he receptiveness of most 
federal courts to suits brought by parents and students under the 
revitalized Civil Rights Act <if 1^71 is a relatively new factor con- 
tributing to an upsurge in published judicial opinicuis in the area* 
(Single-judge federal court decisions are generally published, nn- 
like most decisions by state-level trial (ourts.) Ifopefully. better- 
selected and better-prepared cases in the future will more clearly 
define the blurred border iKMween the rights of parents and pupils 
and the powHTs and duties of school authorities. 

ft wouhl be naively idealistic to contend that the proclivities of 
indixidual judges are not discernible in de(*isi(uis in cases concern- 
ing control of student activities. Indeed* a certain anumnt of sub- 
jectivity anumg judges is inevitable in an area as sensitive as this. 
Yet the courts actually disagree little on fundamentals. Differing 
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results come primarily from differing patterns of facts and argu- 
ments. 

Le{(ally, who wins the case is not nearly as crucial as why the 
decision was made. Kdiicationully. who wins tiie case is not nearly 
as crucial as why the discipline situation could not have lieen re- 
solved short of recourse to the public, adversary forum of a court. 
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THK FIRST SERIKS OF FIVK PAPKRS ON STUDENT 
CONTROL AND STUDKNT RIGHTS ARE COMPLEI E 

They include: 

1. Legal Aspects of Control of Student Activities hy Public 
School Authorities, by E. Edmiiml Rciitter. Jr.* professcir of 
educatioiit Columbia University: 

2. Rights and Freedoms of Public School Students: Directions 
from the IV60s, by Dale (laddy, director* Microform Project 
American Association of Junior Collepes. Washington. D.C.: 

\ Suspension and Expulsion of Public School Students^ by 
Robert E. Phay. associate professor of public law and {rovern- 
ment. University of North Carolina: 

4. Legal Aspects of Crime Investigation in the Public Schools, by 
William G. Buss, professor of law. University of Iowa: and 

^. Legal Aspects of Student Records, by Henry E. Butler, Jr.. 
professor of educational administration. University of Arizona; 
K. D. Moran, assistant executive director of Kansas Associa* 
tion of Sc*h(Md Boards, Topeka, Kansas: Floyd A. VanderpcMiK 
Jr., principal, Stober Elementary School, LakewcMid, Colorado. 



